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Undecidabilities and Law - The Coimbra Journal for Legal Studies (ULC)J)
a Scientific Law Journal of the University of Coimbra Institute for Legal Research (UCILeR).

In a time highlighted by the quest for the Master Algorithm, several major juridically
relevant societal problems resist significantly the predetermination of a unique
solution and open a huge spectrum of perspectives and operatories. The title
Undecidabilities suggests directly this resistance (as we know, in computation
complexity theory, an undecidable problem is the one for which "it is proved to
be impossible to construct an algorithm to a correct yes-or-no answer"!), whilst
simultaneously considering the permanent renovation of the questions and the
plurality of answers which those problems allow, which means considering the
instability of cultural and linguistic contexts (justifying a permanent attention to
differences, if not différances, as well as to authentic "clauses of nonclausure”).

Each volume of our Journal will be dedicated to one of these societal problems and
this context of resistance to unique languages and solutions, seriously taken in a
reflective horizon that crosses dogmatic and meta-dogmatic legal discourses with
the challenges of extra-legal perspectives and approaches.

Undecidabilities and Law
The Coimbra Journal for Legal Studies 3



CONTACTS
University of Coimbra
Institute for Legal Research (UCILeR)

University of Coimbra,
Faculty of Law of University of Coimbra

geral@ij.uc.pt

URL
impactum-journals.uc.pt/
undecidabilitiesandlaw

EDITION
COIMBRA UNIVERSITY PRESS

Imprensa da Universidade de Coimbra
Email: imprensa@uc.pt

URL: http://www.uc.pt/imprensa_uc
http://livrariadaimprensa.uc.pt

DESIGN
Carlos Costa

PRINTING

ISSN
2184-7649

E-ISSN
2184-9781

DOI
10.14195/2184-9781

© DECEMBER, 2024
COIMBRA UNIVERSITY PRESS
UNIVERSITY OF COIMBRA
INSTITUTE FOR LEGAL RESEARCH
(FACULTY OF LAW)

The coordination by 1J/ UCILeR of this
publication is being held as part of the project
‘Social Challenges, Uncertainty and Law:
Plurality | Vulnerability | Undecidability’ of

the University of Coimbra Institute for Legal
Research (funded by FCT - Foundation

for Science and Technology - Project
UIDB/04643 UCILeR).




Eontents

Editorial

Legality and Proportionality in the Performance of Law:
Introduction:

MAREK ZIRK-SADOWSKI

THEMATIC CORE

Defeasibility and Balancing
MANUEL ATIENZA

The Normative Foundation of Proportionality
JORGE SILVA SAMPAIO

Ecoproportionality in a time of environmental
and climate emergency
ALEXANDRA ARAGAO

Proportionality vs. legalism
MILENA KORYCKA-ZIRK

Juridicity and Legality:
Rule of law versus Rechtsstaat or Rule of law et Rechtsstaat?
ANA RAQUEL GONCALVES MONIZ

Are There Really “Tragic Cases”?
A Critical Analysis of Manuel Atienza's Proposal
CLAUDIA TOLEDO

Is a new constitutive rule born or rather brought to life?
Interpreting admissibility of evidence based

on the judgment of the CJEU in the EncroChat case
BARBARA JANUSZ-POHL

pA

57

81

101

17

137

155






DOI | 10.14195/2184-9781_4_0







Legality and Proportionality in
the Performance of Law:
Introduction

Marek Zirk-Sadowski

Uniwersytet L 6dzki
ORCID: 0000-0003-1740-0863

ABSTRACT

This introduction identifies the thematic
core of the fourth volume of Undecidabil-
ities and Law (the counterpoint between
legality and proportionality in the context of
juridically relevant practical performance)
and anticipates the diverse contributions
which constitute its seven chapters.

KEYWORDS

Principle of proportionality, legality, defea-
sibility, balancing, ecoproportionality, rule of
law, tragic cases

The fourth volume of Undecidabilities and Law is dedicated to the rela-
tionship between legality and proportionality in the context of practical per-
formance (or realization) of law. To explain this thematic core, attention be
paid primarily to its two crucial dimensions - legality and proportionality -,
both relevant for academic considerations in the field of the conflicting
demands of political philosophy and legal philosophy, but also important
for practical-normative dogmatic approaches, as well as for the process of
interpreting the law in practice by law-enforcing Authorities.

The principle of proportionality is one of the fundamental principles
used in various branches of law, including administrative, civil and crim-
inal law. Its purpose is to ensure that measures taken to achieve a certain

goal are adequate, necessary and do not exceed what would be reasonable
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to achieve that goal. This principle is intended to protect the rights of the
individual and prevent the excessive use of legal measures. However, this
does not change the fact that part of the doctrine, for various reasons,
considers the proportionality test to be an imperfect tool, consequently
raising criticism concerning not only the (theoretical) construction of the
principle of proportionality itself, but also the practice of its application,
which, in their view, is flawed.

Legal theory emphasizes as fundamental the requirement that a certain
measure is appropriate to achieve the intended purpose. There must be a
functional and logical relationship between the means and the end. If there
are alternatives that are less restrictive regarding individual rights, they should
certainly be preferred. Sometimes we distinguish the principle of proportion-
ality in the narrower sense: this means that it is sufficient that the benefits of
the measure are proportional to its negative effects on the individual.

A plausible separate group is formed by issues related to the application
of the principle of proportionality by the courts. There are several dan-
gers. The main one is the non-uniformity of jurisprudence, because the
proportionality principle itself can be interpreted differently by different
courts, leading to non-uniform rulings. Judges may have different opin-
ions on what is “proportionate” in a given situation. Assessing whether a
measure is adequate, necessary and proportionate often requires a complex
analysis of the facts and circumstances of the case. Another problem for
judges is the difficulty of balancing different interests. The application
of the principle of proportionality in the realm of human rights can be
complicated because different values and interests often have to be taken
into account, which can lead to conflicts. Finally, due to the relationship
between different jurisdictions, different legal systems may interpret and
apply the principle of proportionality differently, which can lead to diffi-
culties in international legal cases.

It is clear from the works presented in this volume that legality and
proportionality —in the context of the process of realizing the “essence” of
the law- are two issues that are both sensitive for academic deliberation and
important for the process of interpreting the law in adjudication (or for the
institutionalized practice of the bodies applying the law). The postulate of
taking proportionality into account in the realization of the principle of legality
is a suggestion backed by very extensive theoretical and philosophical-legal

analyses, part of which concern the articles presented in this volume.



In this volume, the Authors examine the problem of taking into account
the relationship between the claims of legality and proportionality whilst
respecting the necessary relationship between the corresponding aspira-
tions: this means on one hand taking into account (within the framework
of sentencing, i.e., considering the issues of interpretation and application
of law) that the concept of legality can be self-restrained by the law which
conceptualizes the order of proportionality in the implementation of the
public interest; this means on the other hand that the experience of applica-
tion cannot forget the contemporary phenomena of multicentricity, i.e. the
necessary interconnection of national and supranational orders, their mutual
interpenetration, as well as their internalized sharing of common axiological
bases — for which national jurisprudence should remain responsive.

Manuel Atienza draws our attention to the role performed by the as-
sumptions of positivist legal theory that need to be taken into account in
the study of the problem of the relationship between legality and propor-
tionality. According to his view, defeasibility and balancing are concepts
that reflect intrinsic characteristics of legal systems, emphasizing the
need for flexibility in law to accommodate the unpredictability of human
behaviour. The Author reminds us that Herbert Hart suggests that legal
concepts cannot be strictly defined by necessary and sufficient conditions,
as they often require an “unless” clause to the account for exceptions that
defeasibility allows. According to the Author, this notion is echoed in the
work by Stephen Toulmin, who applied similar reasoning to argumentation,
highlighting the importance of exceptions in both legal and philosophical
contexts. The idea that legal norms may have implicit exceptions is foun-
dational to understanding how law operates in practice. Manuel Atienza
notes that balancing, closely related to defeasibility, serves as a mechanism
to navigate conflicts between competing legal principles and rights. The
Author reminds us that Robert Alexy has been influential in articulating
the concept of balancing within legal theory, particularly in the context
of fundamental rights. He distinguishes between rules, which provide
definitive guidance, and principles, which require a balancing approach
due to their inherent flexibility. In his reflections, the Author recognises
that this distinction is crucial for legal practitioners, as it underscores
the necessity of deliberation in complex cases where strict application of
rules may lead to unjust outcomes. The interplay between defeasibility and

balancing is essential for the evolution of legal systems, particularly in the
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context of constitutionalism and the protection of fundamental rights. Legal
reasoning must account for both the authoritative nature of laws and the
moral and philosophical underpinnings that justify them. As legal systems
increasingly recognize the importance of implicit exceptions and the need
for balancing, they become more adaptable to societal changes and the
complexities of human behaviours. Ultimately, Manuel Atienza recognizes
that these concepts, taken as integral to legal practice, can enhance the
pursuit of justice while maintaining the necessary structure of Law.

The theme of the relationship between proportionality and normativity
is also considered by Jorge Silva Sampaio. According to the Author, the
concept of proportionality in legal systems has sparked extensive debate
regarding its nature, function, and foundational sources. Scholars have
explored whether proportionality is a rule, principle, or something else, and
its role in regulating legal norms, establishing preferences, or serving other
purposes. Despite the widespread acknowledgment of proportionality across
various legal frameworks, there remains a lack of consensus on its founda-
tional basis, with potential sources ranging from justice and democracy to
human dignity and fundamental rights. The ambiguity surrounding what
constitutes the “foundation” of proportionality complicates discussions,
as it can refer to the reasons for its creation, underlying principles, or its
validity within legal systems. The paper aims to clarify the reason for ap-
pearance of proportionalities in legal systems by distinguishing between
the reasons for its incorporation and the justifications for its validity. It
critiques the tendency of some scholars to link proportionality to concepts
like democracy or equality without establishing a clear conceptual rela-
tionship. The Author argues that rationality and the protection of funda-
mental rights are the primary reasons for the adoption of proportionality,
emphasizing that mere conceptual connections are insufficient to justify
its membership in legal systems. The analysis reveals that proportionality
is a human construct grounded in social facts, which explains its varying
presence and content across different legal systems. Ultimately, the paper
concludes that the normative foundation of proportionality is rooted in
customary law, evidenced by its consistent application and acceptance
within legal communities. While some legal systems explicitly incorporate
proportionality into their constitutions, many others recognize it through
judicial practices that reflect a commitment to its binding nature. This

reliance on custom not only accounts for the historical development of



proportionality but also supports its subsequent formal inclusion in legal
texts, highlighting the importance of customary practices in establishing
the validity of legal norms.

A relatively new issue is the application of proportionality in times of
climate crisis, which is sometimes called ecoproportionality. This prob-
lem is taken up by Alexandra Aragao, who introduces the new concept of
ecoproportionality. For the Author the principle of ecoproportionality is
essential in balancing environmental protection with competing interests,
particularly in the context of the Anthropocene, where human activities
significantly impact the Earth’s ecosystems. This principle emphasizes that
legal decisions must align environmental needs with the actions taken to
address them, ensuring fairness and justice in environmental law. Accord-
ing to the Author, as humanity’s understanding of ecological processes
has evolved, so too has the necessity for legal frameworks that prioritize
sustainable outcomes, particularly in light of the urgent challenges posed
by climate change and ecological degradation. Understanding ecopropor-
tionality involves visualizing it as a balance scale, where one side represents
economic development and the other pristine natural environments. This
metaphor highlights the need for sustainable decision-making that consid-
ers both environmental and non-environmental values. In the European
Union, ecoproportionality is a guiding principle in public decision-making,
requiring that environmental impacts be assessed and alternatives explored
to ensure that development does not come at the expense of ecological
integrity. The integration of environmental considerations into various
policies is crucial for achieving a high level of protection and promoting
sustainable development. The urgency of the climate and ecological crises
necessitates a shift in how ecoproportionality is applied, moving from
a balanced approach to one that prioritizes environmental protection.
The “do no significant harm” principle serves as a critical legal tool to pre-
vent environmental degradation while promoting sustainable investments.
The paper concludes that, as the recognition of climate emergencies grows,
the interpretation of ecoproportionality must evolve to emphasize environ-
mental-positivity, where human activities actively contribute to restoring
and enhancing the environment. This evolution is vital for addressing the
pressing challenges of our time and ensuring a sustainable future for all.

Two papers in this volume directly address the problem of the relationship

between proportionality and legality. Milena Korycka-Zirk emphasizes that
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the rule of law is fundamentally anchored in the legality of state actions,
which must adhere to established legal norms and principles. This adherence
ensures that state bodies operate within the confines of the law, similar to
individuals. The interplay between legality and proportionality is crucial, as
the legality test assesses whether actions are lawful, while the proportionality
test evaluates the balance of interests involved. Together, these principles
create a framework that protects individual autonomy against the potential
overreach of state power, emphasizing the importance of justice based on
individual rights rather than majority interests. Legalism, as articulated
by thinkers like John Locke and Max Weber, emphasizes the subordina-
tion of state Authority to the law, relying on a bureaucratic structure that
operates within a defined legal framework. The Author recognizes that
this model prioritizes the application of law based on established norms,
often sidelining the ethical considerations that may arise in complex legal
scenarios. The challenge lies in reconciling the rigid application of legalism
with the nuanced demands of legal principles, particularly when it comes to
weighing conflicting rights and interests. The application of legal principles,
especially in the context of individual rights, necessitates a more flexible
approach that acknowledges the interpretive discretion of legal authorities.
Ultimately, the principles of legalism and proportionality work in tandem
to limit state power and protect individual rights. While legalism provides a
formal structure for governance, proportionality ensures that any limitations
on rights are justified and balanced against the need. Ana Raquel Moniz
explores in turn the problem of the principle of proportionality in the
context of the relationships between Rechtsstaat and rule of law. According
to the Author, the concepts of Rechtsstaat and rule of law have historically
been interpreted in various ways, reflecting a complex interplay of legal,
political, and philosophical ideas. Central to these concepts is the limitation
of state power, ensuring that this power is bound by law and accountable
to citizens. The principles at stake emphasize in fact the protection of
individual rights and the necessity of a legal framework that governs the
relationship between the state and its citizens. The evolution of this idea
has seen different interpretations across cultures, particularly in German,
English, and French contexts, each contributing with unique perspectives
on the relationship between law and governance. In England and the United
States, the rule of law is closely tied to the development of common law

and constitutional frameworks that prioritize individual liberties and the



accountability of public authorities. The English model emphasizes the
historical evolution of legal principles through judicial decisions, while the
American system underscores the supremacy of the Constitution and the
role of judicial review in maintaining checks and balances. Both systems
reflect a commitment to ensuring that governmental powers are exercised
within the bounds of law, protecting citizens from arbitrary actions by
the state. Ultimately for the Author, the principle of proportionality has
emerged as a critical element in contemporary discussions of Rechtsstaat
and rule of law, serving as a standard for evaluating the legitimacy of gov-
ernmental actions. This principle requires that any restrictions on rights
must be necessary, suitable, and balanced against the benefits they seek to
achieve. However, the application of proportionality is complex and often
influenced by evolving legal interpretations and political contexts. As new
authoritarian regimes adopt democratic rhetoric, the foundational principles
of constitutionalism face challenges, highlighting the ongoing struggle to
uphold the rule of law in a changing global landscape.

The problem of proportionality was also examined in the dimension
of court cases. Referring to the analysis conducted by Manuel Atienza,
Claudia Toledo asks the following question: are there really tragic cases?
The Author discusses the complexities of legal argumentation, particularly
in distinguishing between easy and hard cases within the framework of a
Democratic Rule of Law. Easy cases are those where the law provides clear
answers through statutes and precedents, while hard cases arise when legal
provisions are ambiguous, conflicting, or incomplete. The Author empha-
sizes the importance of rationality in legal discourse, asserting that judges
must base their decisions on sound reasoning rather than personal beliefs
to avoid arbitrariness. The theories of legal argumentation, particularly
those of Robert Alexy, are highlighted as essential for understanding how
legal discourse operates within this context. The concept of tragic cases
is introduced, where legal decisions may require sacrificing fundamental
values, leading to dilemmas without clear correct answers. Manuel Atienza’s
conclusions about tragic cases suggest that judges must choose the lesser
evil when faced with such dilemmas, indicating a limitation of legal ratio-
nality. However, the Author seems to argue against this notion, positing
that tragic cases are better understood as collisions of fundamental rights
principles, where one principle may outweigh another without violating

the legal system. The Author contends that legal decisions must still be
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grounded in rational argumentation, regardless of the complexity of the
case. Ultimately, the text asserts that while legal discourse may not always
yield a single correct answer, it must still adhere to standards of correctness
and rationality. The interplay between institutional arguments (positive law)
and non-institutional arguments (moral, ethical, and pragmatic consider-
ations) is crucial in justifying legal decisions. The Author concludes that
in a Democratic Rule of Law, the principles of correctness, rationality, and
human rights are intertwined, reinforcing the necessity for legal decisions
to be both justified and grounded in rational discourse.

Barbara Janusz-Pohl takes up the question of the limits of admissibility
of so-called rulings radically based on proportionality and verging on
judicial lawyering, but in situations where they reinforce the important
principle of fair trial. The article discusses the implications of the Court
of Justice of the European Union’s (CJEU) ruling in the EncroChat case,
particularly regarding the admissibility of evidence under the European
Investigation Order (EIO). It introduces the concept of constitutive rules,
which are essential for understanding evidentiary actions in criminal law.
The analysis highlights the evolution of these rules, tracing their origins
from the works of philosophers like J. Searle and their adaptation by Polish
legal scholars, ultimately leading to a new framework for interpreting legal
actions and their consequences. The CJEU’s ruling in the EncroChat case
is pivotal as it establishes a new constitutive rule concerning the admissi-
bility of evidence obtained in violation of EU law. The court emphasized
the importance of protecting defendants’ rights and ensuring fair trial
standards, asserting that evidence collected unlawfully must be excluded
from criminal proceedings. This ruling not only clarifies the procedural
requirements for issuing an EIO but also reinforces the principle of effec-
tiveness in EU law, mandating that national courts disregard evidence that
infringes upon the rights of the accused. In conclusion, the Author posits
that the recognition of constitutive rules by the CJEU enhances the legal
framework surrounding evidentiary actions, providing a clearer basis for
sanctions related to violations. This development is significant for legal
interpretation and practice, as it legitimizes the imposition of nullity
sanctions even in the absence of explicit statutory provisions. The inte-
gration of constitutive rules into the discourse on legal actions represents
a methodological advancement, ensuring that the rights of individuals are

upheld within the EU’s legal system.



Generalizing the conclusions of this volume, it can be said that the
linking of the concept of legality with the principle of proportionality is
intended, on the one hand, to modernize the classically understood prin-
ciple of legality. However, it should, on the other hand, be added that a
proper understanding of the theory of legal principles and discretion (in
assessing the proportions and in reducing one principle at the expense of
another) must adopt a framework that does not deviate from the canons
of legality. The considerations of the Authors of this volume confirm the
belief that it is archaic to consider the functioning of the state on the sim-
ple basis of legality (or legalism). In particular, the courts must take into
account the most essential substantive basis for determining the principles
of lawful state action, that is, for determining the proper balance between
the public interest and the protection of the subject’s individuality. This is
particularly important especially when we are confronted with the socially
dominant legal narrative that finds expression in the act of the legislature.
The principle of proportionality as a basis for controlling the acts of the
legislature in terms of maintaining the proper standards of the relationship
between public interest and individual interest cannot, for the sake of
maintaining democratic standards, be excluded from the analysis of the
rule of law. It is stressed that a new dimension of this control is eco-sub-
sidiarity. Thus, state action on the basis and within the limits of the law
must mean that the essence of this boundary must be determined by the
optimizing nature of the principles protecting individual autonomy. This
boundary (concerning the protection of individual rights and freedoms
and its jurisprudential consecration) is a barrier against the omnipotence
of public authority, whenever this does not respect the proper proportions

in limiting individual autonomy.
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ABSTRACT

"Defeasibility" and "balancing” are expres-
sions introduced in recent times to deal
with longstanding legal phenomena, which
in the context of the constitutional state
acquire a special prominence. What is at
issue, in fact, is the necessity to recognise
exceptions implicit in the norms, in order to
provide the legal system with the flexibility
needed to maximise the chances of finding
a correct—just—answer without aban-
doning the legal system; and (which to a
large extent is another aspect of the same
phenomenon) to resolve difficult cases

(those for which there is no predefined
rule, but only principles) argumentatively,
by resorting to a procedure, balancing, the
use of which does not necessarily imply an
exercise in arbitrariness, although it does
involve certain risks that recommend a pru-
dent and limited use of this resource. The
last part of the paper summarises the ideas
that legal theorists and practitioners should
bear in mind in order to understand and
make proper use of these two controversial
but indispensable notions.

KEYWORDS
Balancing, defeasibility, rules and principles,
implicit exceptions, constitutional state

1.Introduction. New names for traditional concepts

Defeasibility and balancing are more or less new names for phenomena

that are not new; they could not be, because they are closely related to basic

features of legal systems and legal practice.

Let us start with “defeasibility”. The expression (defeasibility) was in-

troduced into legal theory at the end of the 1940s by Herbert Hart in one
of his first writings: “The Ascription of Responsibility and Rights” (Hart,
1948). It is a work that Hart did not want to publish again later, but for

reasons that do not seem to have had anything to do with this notion, but

This article was written as an activity of the research project RECOGNISE (Legal Reasoning and
Cognitive Science): https://www.unibo.it/en/university/who-we-are/mission-and-values/
european-projects-education-and-training/recognise-legal-reasoning-and-cognitive-science;
https://www.dirittoequestionipubbliche.org/page/2023_dqg-recognise/index.htm.
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rather with that of ascription or, more precisely, with an excessively wide
conception of ascriptivism, of the weight assigned to the ascriptive use of
language, which entailed (Hart reached this conclusion as a consequence
of various criticisms that were directed against his writing) a risk of in-
curring in reductionism (vid Lacey, 2006, 146)". In fact, it seems that Hart
was “unusually proud throughout his life” of having found something that
showed the importance of paying attention to the legal use of language in
order to develop notions of general philosophical interest (Lacey, 2006, 144).

Hart’s “discovery” is relatively simple, and he explains it with the clarity
and elegance that always characterised him. It is that certain legal concepts,
such as ‘contract’ or ‘trespass’, and, more generally, many of the most typical
ones in criminal law, cannot be completely understood (defined) in terms
of necessary and sufficient conditions, but rather that it is indispensable

to include in their characterisation an “unless” clause:

In consequence, it is usually not possible to define a legal concept such
as ‘trespass’ or ‘contract’ by specifying the necessary and sufficient con-
ditions for its application. For any set of conditions may be adequate in
some cases but not in others and such concepts can only be explained
with the aid of a list of exceptions or negative examples showing where
the concept may not be applied or may only be applied in a weakened
form”. (Hart, 1948, 174)

In a later essay (vid. Chiassoni, 2019, 233, note), the conditions that would

go behind the “unless” clause are classified by Hart into two categories:

" Anna Pintore, in a 1990 book (Pintore, 1990), considers that work of Hart to represent an initial and
“deviant” stage from a path that leads (fundamentally in The Concept of Law) to “una concepcion
que comunmente se considera cerrada y iuspositivista del Derecho y de los conceptos juridicos”
(p. 9). According to Pintore, the defeasibility of legal concepts that Hart defends here (and which
would be something different from conceptual vagueness) takes us to an image of the law “como
un sistema abierto, carente de limites” (p. 15). Hart, again according to Pintore, would have aban-
doned, in his mature stage, that idea of law “no como un sistema y menos atin como un sistema
cerrado de reglas y de conceptos” (p. 18) which, however, would have been assumed by someone
like Neil MacCormick, who would represent (it is important to remember that Pintore writes in
1990), a “third way"” between hartian positivism and dworkinian principialism; and, to carry out that
operation, MacCormick would be based precisely in the defeasible character of legal concepts (p.
183 et seq.). Anyway, the development of that notion in MacCormick’s work is found in “Defeasibility
in law and logic”, in Z. Bankowski, I. White and U. Hahn, Informatics and the Foundation of Legal
Reasoning, Kluwer, Dordrecht, 1995 (which later was part of MacCormick’s book Rhetoric and the
Rule of Law. A Theory of Legal Reasoning, Oxford University Press, 2005).



excusing conditions or invalidating conditions. But what is perhaps more
interesting to highlight here is that Hart thought that there was no word
in ordinary English to account for this feature, and his choice of “defeat”
or “defeasible” was, in fact, a consequence of his familiarity with legal
practice (of his experience as a lawyer), and also shows what has already
been pointed out: that the careful analysis of legal language can have a

more general scope:

This characteristic of legal concepts [needing the ‘unless’ clause] is one
for which no word exists in ordinary English. The words ‘conditional’
and ‘negative” have the wrong implications, but the law has a word which
with some hesitation I borrow and extend: this is the word ‘defeasible’
used of a legal interest in property which is subject to termination or
‘defeat’ in a number of different contingencies but remains intact if no
such contingencies mature. In this sense then, contract is a defeasible
concept”. (Hart, 1948, 175)

About a decade later, Stephen Toulmin, in a book that is often consid-
ered as the beginning of studies on “informal logic”, The uses of argument
(Toulmin, 1958), introduces the same idea to account for a typical feature
of argumentation, as he understands it?.

In short, what Toulmin proposes there is an approach to argumentation
seen as a social interaction, which takes place between a proponent and
an opponent (the classic scheme of dialectics). At the beginning of the
argumentation, the proponent holds a thesis (claim: for example, “Harry is
a British subject”), which can be objected to by the opponent; otherwise,
there would be no need to argue. If so, if it is objected, then the proponent

has to give reasons (data or ground) in favour of his initial claim, which

2 ltis worth clarifying here that Toulmin's way of understanding argumentation is not that of classic
logic, of formal deductive logic. His model, as | will now explain, is that of traditional dialectics,
which consists of seeing argumentation as an interaction, as an activity. Juan Carlos Bayon has
questioned the idea that legal reasoning is defeasible and, with it, also the need or pertinence of
building a type of non-classic (non-monotonic) logic to account for justificatory judicial reasoning.
But he understands argumentation, the justifying judicial reasoning, in the sense of classic logic,
that is, as “la inferencia con la que se justifica una determinada conclusién acerca del derecho
aplicable a un caso individual” (Bayén, 2001, 50). He is right, but Toulmin's idea of defeasibility
(of refutability) refers to something different, namely, to the process of argumentation, to argu-
mentation seen from a pragmatic perspective.
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are at the same time relevant and sufficient (for example: “Harry was born
in Bermuda”). The opponent may now dispute those reasons, those facts,
but even if he accepts them, he can require the proponent to justify the step
from the data to the claim. The general statements that authorise said step
constitute the warrant, that is, a statement that is not descriptive, and that
Toulmin explains by making an analogy with the role that a recipe has in
the baking of a cake, and once all the ingredients are in place (for example:
“A man born in Bermuda will generally be a British subject”). Finally, it
is sometimes necessary to show that the guarantee is valid, relevant and
of enough weight, which constitutes the backing of the argument (in our
example: “On account of the following statutes and other legal provisions:
...”). Those elements are enough to account for when we have a valid or
correct argument. But the strength of an argument depends on two other
factors that, when added to the previous ones, allow us to obtain a general
model of argumentation: the qualifiers that graduate the strength with which
the data, the warrant and the backing provide support for the claim (“most
certainly”, “presumably”, “most likely”...); and the rebuttals, that is, the
support provided for the claim may stop existing or weaken when certain
extraordinary circumstances or certain exceptions occur (for example: “unless
both his parents were aliens, or he has become a naturalised American”).
Toulmin, by the way, points out that this last element coincides with what
Hart had called “defeasibility” in his work. At the same time, he underlines
that Hart had shown that this phenomenon had relevance not only in the field
of law, but also in the field of philosophy (regarding notions such as freedom of
will or responsibility), and suggests what could have been the cause of Hart’s
discovery: “It is probably no accident that he reached these results while working
in the borderland between jurisprudence and philosophy” (Toulmin, 1958, 142).
As a precursor of this notion, in the field of ethics, Toulmin also refers
to the thesis defended by David Ross in his influential book, of 1930, The
Right and the Good, according to which it is necessary to recognise that all
moral norms have exceptions. As it is well known, Ross introduced there
the distinction between prima facie duties and real or absolute duties,
in order to account for the (according to him—that is, according to the
distinction he introduces—only apparent) conflicts between moral duties.
So, for example, the duty to tell the truth or to keep a promise may have an
exception in certain circumstances, for instance, in a case in which acting

in accordance with these duties would cause a person unjustified harm:



“If, as almost all moralists except Kant are agreed, and as most plain men
think, it is sometimes right to tell a lie or to break a promise, it must be
maintained that there is a difference between prima facie duty and actual
or absolute duty. When we think ourselves justified in breaking, and indeed
morally obliged to break, a promise in order to relieve some one’s distress,
we do not for a moment cease to recognize a prima facie duty to keep our
promise, and this leads us to feel, not indeed shame or repentance, but

certainly compunction, for behaving as we do” (Ross, 1930, 28).

I believe it is important to highlight here some features that Ross un-
derlines in relation to ethics, which contrast what happens in other fields of
experience and which would explain the need to introduce the distinction
in question. One is that Ross considers that the opinions of the majority of
people or of the wise people play a very important role in ethics, and would
constitute something like a starting point of the ethical method?, which could
not be said, of course, of the physical sciences, which construct theories and
hypotheses that seem to move further, and increasingly further away, from
our intuitions about how the physical world is and how it works. Another
one is that mathematical notions, such as that of the isosceles triangle, differ
from those of an ethical nature, for example: that of correctness, because the
former could be defined—we could say—by a set of necessary and sufficient
properties: thus, a triangle that has two equal angles is isosceles, independently
of any other feature it possesses; but this does not happen in relation to the
rightness of acts. And the third characteristic (a consequence of the previous
one) is that the (moral) rightness of a particular act (as opposed to its prima
facie rightness) depends on a set of circumstances* or, in other words, the
act in question falls under various moral standards, so that according to
one (for example, “no lying”) it could be wrong, but, according to another,

it could be right (“no causing unjustified harm”).

3 What Ross defends as a method of ethics, both in that book and in a later book, Foundations of
Ethics (Ross, 1939), is nothing but a version of the “reflective equilibrium”.

4 "But no act is ever, in virtue of falling under some general description, necessarily actually right;
its rightness depends on its whole nature and not on any element in it. The reason is that no
mathematical object (no figure, for instance, or angle) ever has two characteristics that tend to
give it opposite resultant characteristics, While moral acts often (as everyone knows) and indeed
always (we must admit after reflecting) have different characteristics that tend to make them at
the same time prima facie right and prima facie wrong; there is probably no act, for instance, which
does good to any one without doing harm to someone else, and vice versa” (Ross, 1930, 33-34).
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Furthermore, what we understand today as defeasibility (that rules
contain implicit exceptions) has such remote antecedents that they could
be placed in the very emergence of philosophy; at least, of practical philos-
ophy. In a way, it is what lies behind Plato’s distrust of legislation, of the
government of men by means of general rules, as it emerges from dialogues
such as The Republic (Plato, 1997b [1988]) or The Statesman (Plato, 1997a
[2000]). In the latter, government by laws (and customs) appears as a kind
of rationality of the second best, since “the best thing” says the Stranger
(who in the dialogue represents the role usually played by Socrates), “is
not that the laws should prevail, but rather the kingly man who possesses
wisdom” that is, the wise and good man: the philosopher. And the reason
for this would be that “the law could never accurately embrace what is best
and most just for all at the same time, and so prescribe what is best. For
the dissimilarities between human beings and their actions, and the fact
that practically nothing in human affairs remains stable, prevent any sort
of expertise whatsoever from making any simple decision in any sphere
that covers all cases and will last for all time” (Plato, 1997b [1988], 294a).

And the idea of defeasibility is also one of those underlying Aristotle’s
presentation of the concept of equity, in one of the most brilliant pag-
es, in my opinion, in the entire history of philosophy of law. Aristotle
defends the need to deviate in certain cases from the literal meaning of
the law, that is, to introduce an exception, in order to account for the
singularities of the specific case, which the legislator could not foresee,
due to the “nature...of practical affairs”. The text deserves to be quoted

at some length:

“the equitable is just, but not the legally just but a correction of legal
justice. The reason is that all law is universal but about some things it is
not possible to make a universal statement which will be correct. In those
cases, then, in which it is necessary to speak universally, but not possible
to do so correctly, the law takes the usual case, though it is not ignorant
of the possibility of error. And it is none the less correct; for the error is
not in the law nor in the legislator but in the nature of the thing, since
the matter of practical affairs is of this kind from the start. When the law
speaks universally, then, and a case arises on it which is not covered by
the universal statement, then it is right, when the legislator fails us and

has erred by over-simplicity, to correct the omission—to say what the



legislator himself would have said had he been present, and would have
put into his law if he had known. Hence the equitable is just, and better
than one kind of justice—not better than absolute justice but better than
the error that arises from the absoluteness of the statement. And this is the
nature of the equitable, a correction of law where it is defective owing to
its universality. In fact this is the reason why all things are not determined
by law, viz. that about some things it is impossible to lay down a law, so
that a decree is needed. For when the thing is indefinite the rule also is
indefinite, like the lead rule used in making the Lesbian moulding; the
rule adapts itself to the shape of the stone and is not rigid, and so too

the decree is adapted to the facts” (Aristotle, 1984a [1981], 1137b-1138a)".

With regard to the other term, “balancing”, something very similar
could be said, precisely because, in reality, defeasibility and balancing
are different aspects of the same reality, instruments, one could say, with
which one tries to achieve the same purpose (speaking in abstract terms):
to avoid excessive rigidity in the law and to contribute to bringing the law
closer to justice.

In recent times, the person who seems to have contributed most to spread-
ing the idea of balancing in legal theory—mainly, in the Latin world—has
been Robert Alexy. This notion (the German expression is “Abwégung”),
by the way, does not appear in the German author’s first work, from 1978,
dedicated to legal argumentation (Alexy, 1989), but instead, years later,
when he deals with fundamental rights (Alexy, 2002)° and introduces the

> Nicomachean Ethics, book V, chap. 10.

References to these classical texts can also be found in Schauer (2012), who rightly recalls the
importance of courts of equity in the development of law (including, of course, common law).

Curiously enough, the way of understanding defeasibility in law proposed by Alchourrén, what
he calls “dispositional approach”, is precisely the same as Aristotle regarding equity. According to
Alchourrén, the circumstance C can be considered as an implicit exception from the moment of the
enactment of a law, even if the legislator did not consider it at the moment, but as long as there are
reasons to think that, if he had considered it, he would have introduced it. Alchourrdn thinks that
many of the conditional sentences in our everyday language (and that is also for legal language)
are defeasible: we formulate our sentences for normal circumstances, knowing that in certain
situations our sentences will be defeated. And that because “las construcciones condicionales
de la forma ‘Si A entonces B’ son frecuentemente usadas de un modo tal que no se pretende con
ellas afirmar que el antecedente A es una condicién suficiente del consecuente B, sino sélo que
el antecedente, sumado a un conjunto de presupuestos aceptados en el contexto de emisién del
condicional, es condicion suficiente del consecuente B” (Alchourrén, 2000, 23-26).
5 The first edition of his Theory of Constitutional Rights is from 1986.
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distinction (essentially inspired by Dworkin) between rules and principles.
Fundamental rights, for Alexy, are essentially principles. Unlike rules,
which would be norms that order something definitely, principles would
be characterised as “optimisation commands”, that is, norms that order
something to be achieved to the highest possible degree, according to
the existing factual and legal possibilities. Well, while the application of
rules requires subsumptive reasoning, in the case of principles the type of
argumentation to be resorted to would be balancing. I will not go now into
other details about the way in which Alexy understands balancing (I will say
more about this later), but I am interested in highlighting these two points.

The first is that Alexy’s conception of balancing has not undergone any
change that can be considered essential throughout all these years (about
40, during which it has been discussed ad nauseam), but it has undergone
some additions and adjustments. One of them consists precisely of the
following. In his recent polemic with Poscher (Poscher, 2022), the latter
reproaches him, among other things, that principles cannot be conceived
as “optimisation commands”, simply because an optimisation requirement,
following Alexy’s definitions, would be a rule: it orders something to be
done (whatever the optimisation consists of, that is, the achievement of
something “to the highest possible degree”) in a definitive manner. Well,
to face this criticism (which had already been made in 1990 by Aarnio and
by Sieckman), Alexy establishes a distinction between an “optimisation
command” and a “command to be optimised” (which is what principles
would be), and for that he relies precisely on Ross’ differentiation between
two types of duties, that was previously mentioned. Therefore, in short,
what Alexy holds is that the key distinction to understanding balancing is
the one that can be established between two types of duties: ideal duties,
prima facie or pro tanto (fixed in principles), and real duties, definitive or
considering all the circumstances of the case (fixed in the rules resulting
from the balancing of principles). And the other point I want to make here
is that Alexy’s elaboration of the method of balancing does not pretend to
be anything other than a rationalisation of the way in which the German
Constitutional Court and other European courts proceed when solving
problems that involve conflicts between rights (between principles): bal-
ancing is, one might say, a way of solving those conflicts by moving from
the principles to the rule, from ideal duties (which conflict with each other)

to the duty considering all the circumstances of the case.



The idea of balancing, under this or another name, has always been
present both in the practice of law and in its theorisation, in what has
traditionally been called legal methodology. Precisely, one of the most
influential methodological directions—not only in Germany, but in all civil
law countries—in the 20" century has been the so-called “Jurisprudence of
interests”, headed by Philip Heck and inspired—inevitably—by the work
of the second Thering. The basic idea (as happens with all anti-formalist
directions) is that conflicting, hard cases can arise in law (cases of legal gaps,
contradiction, etc.), which cannot be solved simply by applying the legal
rules, in accordance with their literal or textual meaning, but instead, to
solve them it is necessary to do a “balancing” of the interests at stake; and,
in turn, the law itself would be nothing else, for Heck, than what results
from an opposition of forces, of interests, which pull in different directions’.

Moreover, the usual assertion that the balancing method is preferred by
those who promote a finalist interpretation of the norms (the anti-formalists)
and who are, therefore, opposed to those in favour of a strict, literal, inter-
pretation of the law (the formalists), seems to me to be questionable or, at
least, in need of some nuance. And not only because of the usual imprecision
with which these terms are usually used (“formalism” and “anti-formalism”),
but also because, at least very often, those who are supposed to—those who
say they do—take their decisions strictly bound by the law (the formalists
or legalists), do not fail to also really consider the interests, the purposes,
that are at stake when interpreting a rule and arriving to a decision; in other
words, they do not fail to balance. A typical example of this can be found in
the famous Lochner case, decided by the Supreme Court of the United States
in 1905, and which is usually considered (the majority’s decision—and its
justification—which was opposed—as is well known—by Holmes’ dissenting
vote—which was not the only one) as the epitome of legal formalism. Well,
what was at issue there, as is well known, was whether a New York State law

limiting work in bakeries to 10 hours a day and six days a week should be

7 This is an analogical use of the “parallelogram of forces” method, which shows the result of
applying two forces to a (physical) object. In La jurisprudencia de intereses de Philipp Heck, the
author, Maria José Garcia Salgado, concludes that “puede verse la Jurisprudencia de intereses
como una teoria normativa de la ponderacion de intereses, cuya finalidad es proporcionar al juez
pautas que le permitan proteger, en caso de conflicto, el interés preferido por el legislador” (Garcia
Salgado, 2010, 242). And in a later work she connects these ideas directly with the contemporary
discussion on balancing (Garcia Salgado, 2019).
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considered constitutional or not. And what I find interesting to remark here
is that both the anti-formalist Holmes (who defended the constitutionality
of the law) and the majority of the Court (who overturned the law because
they considered it unconstitutional) resorted to a ponderative type of scheme,
which, by the way, does not imply at all an abandonment of formal logic.
As far as the majority is concerned, the ruling is based on the observation
that, on the one hand, there is the freedom of contract established in the
14" Amendment of the US Constitution, and, on the other hand, the “police
powers” that grant each State of the Union the competence to legislate (and
limit freedom of contract) for reasons of health, safety, etc. And what had to
be determined then was “which shall prevail — the right of the individual
to labor for such time as he may choose or the right of the State to prevent
the individual from laboring or from entering into any contract to labor
beyond a certain time prescribed by the State”; for reasons that are not to
be noted now (and neither whether or not they were justified), the Court
opted for the former. And that same balancing scheme (which, I insist, does
not imply any distancing from deductive logic, despite some of Holmes’
misguided expressions in that respect®) is the one used by the dissenting
judge, but with an opposite result to that of the majority, since he made the
second of the rights prevail or, rather, the reasons in favour of recognising
a State the competence to establish those limits to freedom of contract®.
Finally, as happened in the case of defeasibility, the notion of balancing,
of pondering, of weighing the interests, the reasons, of opposite signs and
which may be present in certain cases requiring a decision to be taken, is
so rooted in the very idea of law that, as is well known, the scales are part
of the usual symbolism of the administration of justice: in the deliberation
that must take place in conflicting, hard cases, the two sides of the scales
represent the places where the arguments, the reasons, for and against,
should be placed in order to reach a “balanced” decision. But it is not only
that, but also that the scales, the “scales of reason”, have been the image
that has dominated conceptions of rationality in the West. Marcelo Dascal

has studied this metaphor of the scales of reason which, according to him,

8 Particularly in The Path of the Law (Holmes, 1897 [1975]).

9 Hart was right when, commenting on this case, he pointed out that what here "“is stigmatized as
‘mechanical’ and ‘automatic’ is a determined choice made indeed in the light of a social aim, but
of a conservative social aim” (Hart, 1958 [1962], 611).



allows, at least, two interpretations: a “metric” or “algorithmic” one, that
leads to a “hard” conception of reason; and another of a “dialectical” na-
ture and which leads to a “soft” conception of rationality. In his opinion,
both are complementary, but the second is the one that should be used
fundamentally in contingent matters and in matters linked to the notions
of “burden of proof” and “presumption”. And he illustrates this with a
statement by Leibniz (in whose work both senses, both conceptions, of
reason would be present), according to which “no one has as yet pointed
out the scales [for weighing and evaluating considerations that go against
each other until a decision is reached], though no one has come closer to

doing so and offered more help than the jurists” (Dascal, 1996, note 24).

2.Defeasibility, balancing and conceptions of law

At the beginning I said that the abundance in law of references to
the notions of defeasibility and balancing were related to basic—intrin-
sic—characteristics of legal systems and legal practice'®. The examples
could be multiplied. Thus, the classic—structural—theory of crime in the
criminal dogmatics of continental law could very well be considered as a
scheme of defeasibility: a typical action is unlawful unless... and if it is
typical and unlawful, then it is guilty unless... Presumptions, the burden
of proof, maxims of experience or rules of evidence are constructions that
presume something like a legal institutionalisation of defeasibility: if the
circumstances X and Y are present, then it is understood that event H has
occurred, unless... The same could be said of courts of equity, whose func-
tion would be precisely to avoid the bad consequences that the application
without exceptions of general rules could have (but without going against
the principle of universality—generality is not the same as universality).
“Atypical torts” (such as abuse of law, legal fraud or deviation of power)
are also examples of the defeasibility of rules and of the use of a balanced

reasoning''. The procedure for deviating, in general, from a merely literal

1 According to Guastini, the notion of defeasibility (and of the axiological gap) does not belong to
the theory of legal systems, but to that of interpretation (Guastini, 2008, 149). But this can only
be understood if it is connected with a certain conception of law—the one that he holds—and to
which | will later refer, in critical terms.

" Vid. Atienza & Ruiz Manero, 2000.
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interpretation of a rule involves a balancing judgement (in order to be
able to create an exception). Also the “judgement of proportionality” to
which jurists very often resort is nothing other than a balancing exercise.
The resolution of conflicts between rights—a central problem in the law
of the Constitutional State—inevitably involves resorting to balancing. Et
cetera, et cetera’.

But, at the same time, all those statements may be more or less obvious,
depending on one’s conception of law. And the way of understanding
those notions and of assigning them a role of greater or lesser significance
in the theory and practice of law is also dependent on that—on how one
conceives the law. Moreover, I have the impression that much of the (very
abundant) literature on defeasibility and balancing that exists today is at
risk of focusing on rather irrelevant issues or, in any case, of little interest,
simply because many of the authors of all those texts do not seem to be
aware (or are not aware to an adequate extent) of the main conclusion that
is drawn from what I pointed out in the previous section. It is that law is,
above all, a social practice, an activity, aimed at the satisfaction of certain
ends and values. And practical questions (in the sense of traditional prac-
tical reason) cannot be solved in the same way as would be appropriate for
problems posed in the empirical sciences or in the formal sciences; which
does not mean, beyond that, that empirical or formal knowledge can be
disregarded in the resolution of practical problems. But what seems funda-
mental is to realise that law, morality or politics are “rational enterprises”
(to use Toulmin’s expression) with their own peculiarities, and hence the
importance of paying attention to the way in which we argue within those
practices. And, when this is done, the result is that the concepts involved
cannot always be defined by a set of necessary and sufficient properties, the
correct answer to a moral (or legal) case requires carrying out an analysis
that takes into account what Ross called toti-resultant attributes and not
parti-resultant attributes (vid. Ross, 1930, note 5, and 28), because—to
use the poetic expression of the Platonic dialogue— “nothing in human
affairs remains stable”, but instead “the nature of practical affairs” means
that not all the circumstances of future cases can be foreseen. Hence, the

task of governing human behaviour by means of rules cannot be done by

2. Schauer gives many examples of defeasibility in law, some of them characteristic of common
law. See Schauer, 2012, 79.



resorting exclusively to classificatory (subsumptive) operations, but instead,
it is sometimes necessary to deliberate, to use balancing; in other words,
to generate new rules in a coherent way, respecting the established system,
but including in that system the reasons underlying the rules, that is, the
purposes and values that underlie them. To put it extremely synthetically,
the phenomena of defeasibility and balancing can only be properly under-
stood if law is fundamentally considered as a social practice, as an activity,
and not exclusively as an object, that is, as a type of reality consisting
simply of a set of statements, a normative system. And it is not that the
normative system is not part of law, but rather, that it is a necessary, but
not sufficient, component. Law is not only a (coercive and dynamic) system
of norms but, above all—to put it in Thering’s terms—means to an end;
norms (and coercion) constitute (indispensable) organisational means for
the achievement of that end, for the satisfaction of certain social needs'3.

The latter (the post-positivist conception) constitutes, in my opinion,
the most appropriate way of understanding law, especially if what is pur-
sued is to account for the rights of the Constitutional State and the era of
globalisation. But, of course, it is not the only existing one, and not even
the dominant one.

It is, for example, very different from the one held by Niklas Luhmann,
which seems to continue being a considerable influence on sociologists
(and theorists) of law. Although I do not believe that Luhmann’s schemes
have ever served to satisfactorily explain legal phenomena, it could nev-
ertheless be accepted that they capture some features of law in the age of
legal positivism that have nevertheless become, so to speak, obsolete. For
example, the process of positivisation of law which has been taking place
(in some European countries or countries of European influence) since the
beginning of the 19" century, implied, according to him, that the legiti-
misation of law would no longer depended on any material element, but
exclusively on procedure; but that—I would say—has been clearly refuted
in recent times with the introduction in Constitutions of declarations of
fundamental rights (and the institutionalisation of constitutional courts)

which precisely set a limit to the very idea of positivisation: the law is not

" Recall Ihering’s definition of law: “Law is the sum of the conditions of social life in the widest
sense of the term, as secured by the power of the State through the means of external compul-
sion” (lhering, 1913 [1961], 380).
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established and valid simply, or in all cases, by virtue of a decision that can
be transformed at any time (vid. Luhmann, 1977 and Luhmann, 1990, spec.
115 et seq.): the law cannot have any content. And the same could be said
of his thesis of the progressive autonomisation of law and its configuration
as an autopoietic system, which is self-regulating and self-reproducing
regardless of the other social subsystems and guided solely by the idea of
reducing complexity; on the contrary, the evolution of our legal systems
goes towards making more and more permeable the boundaries between
law and politics, morality, economy... All of which explains, in my opinion,
that even though the phenomenon of defeasibility and the use of balancing
have always been an important aspect of legal practice, it could be said that
nowadays their weight has increased considerably. Therefore, a conception
such as Luhmann’s, which is “obsessed” with the value of security, which
leaves little room for “openness” to ideas of justice, and which sees—we
could say—law almost exclusively in terms of rules, does not seem to be
functional in relation to the legal systems of our time'.

But post-positivism is also not the dominant conception in contem-
porary legal theory. In particular, it is not so in the Latin world where,
on the other hand, there has been much discussion in recent times about
defeasibility and about balancing, and also about whether the vindication
(or recognition) of these phenomena implies or not the abandonment of
legal positivism. Thus, Riccardo Guastini (par excellence representative of
the “realist” positivism of the Genoese school) considers that defeasibility
of legal norms has nothing to do with legal positivism, despite what the
following reasoning seems to suggest: “El positivismo pretende que el dere-
cho sea identificable independientemente de cualquier valoracién moral.
Pero, si las normas juridicas son derrotables, su contenido no puede ser
identificado sin valoraciones morales. Entonces el proyecto cientifico del
positivismo esta destinado al fracaso: para identificar el derecho es pre-
ciso suponer valoraciones morales”. However, this reasoning is not valid,
according to him, among other things, because it leads to the following
confusion: “Una cosa es identificar algo —concretamente un texto norma-

tivo— como derecho, una cosa muy distinta es determinar su contenido

4 Although perhaps that cannot be said of the last Luhmann, according to whom the legal form just
as we know it would have been a “European anomaly” linked to the Nation-state, but which would
stop being functional in relation to the law of the global society. On this see. Campos, 2023, chap. 1.



normativo: qué estd ordenado (permitido, prohibido), a quién, en cudles
circunstancias. El positivismo juridico dice simplemente que la primera
de estas dos cosas se puede hacer sin valoraciones, no dice nada sobre la
segunda. El positivismo metodolégico no es, y tampoco incluye, una teoria
de la interpretacion” (Guastini, 2008,155). But if this is so, that is, if legal
positivism means only that, then the only comment that can be added
is that such a poor conception of law simply lacks interest, regardless of
whether its theses are true or not".

Going back to an earlier idea. The greater importance (and visibility)
of the phenomena of defeasibility and balancing in recent times perhaps
allows us to explain (and solve) a certain controversy that can be detected
among researchers of defeasibility: while some, such as Rodriguez and Sucar
(1998) or Poggi (2021), are in favour of abandoning the notion, as it would
be nothing but a new label for designating things that are well known,
others, such as Chiassoni, think that this would be a mistake, because the
turn towards defeasibility in contemporary legal thought points towards
central problems of law that could be clarified if this notion is carefully
analysed (Chiassoni, 2019, 229).

This last author, precisely, has distinguished up to 11 different notions of
defeasibility, that is, there would be—according to him—11 types of entities,
of objects, to which philosophers of Law attribute this feature's; and it is
possible that a similar analysis could be made with regard to balancing:
many things can be balanced and the activity of balancing can also be seen
from very different points of view. But Chiassoni himself concludes that
many of those uses are parasitic and that the truly relevant and interesting

notion is that of defeasible rule'”. Well, although I personally consider

> A critique of Guastini's conception can be found in Atienza, 2018.

6 They are the following: “(1) defeasible facts; (2) defeasible beliefs; (3) defeasible legal concepts;
(4) defeasible legal provisions or legal texts; (5) defeasible legal interpretations, or defeasible
meaning, of legal provisions; (6) defeasible legal norms, rules, principles, standards, etc. (norm
defeasibility); (7) defeasible legal reasoning; (8) defeasible legal positions, jural relations, legal
entitlements, etc. (status defeasibility); (9) defeasible legal arrangements, like contracts, wills, etc.
(legal arrangements defeasibility); (10) defeasible legal claims; (11) defeasible legal conclusions)”
(Chiassoni, 2019, 231).

The definition he gives is this: “Defeasible norm: a norm is defeasible, if and only if, the normative
consequence it states is liable (i.e., may be subject) to a set of negative conditions of application
(‘exceptions’, ‘defeaters’, ‘defeating conditions’)” (249). And then he establishes more specific
notions, depending on whether they are explicitly or implicitly defeasible norms, and whether
the norms are closed-defeasible (of different types) or “open-defeasible”. In total there would
be seven more specific notions of “defeasible norm”.
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that Chiassoni’s analysis of defeasibility (and of the indeterminacy of law)
clarifies some things, it seems to me that the most fruitful (I would also
say the most “natural”) way of proceeding to analyse this notion (and also
that of balancing) consists of starting from the two main instances that
can be distinguished in legal practice: the activity of establishing general
rules (I leave out contracts, wills and other legal transactions, although here
too both balancing and defeasibility play a role) and that of interpreting
and applying them in the solution of cases. In both instances it is about
ensuring that the law can satisfy the characteristic aims and values of
practice, and that is what explains, as I said, why those two notions—and
others to which I have already referred in part—have acquired a singular

importance in contemporary legal theory. Let us see.

3.Defeasibility and balancing in the process of legislation.
Rules and principles.

Although when we speak of balancing we usually refer to the balancing
carried out by judges, the bodies that apply the law, it should not be forgotten
that the establishment of general rules, of laws (or of other types of measures
that may not have a general scope) is fundamentally governed by the idea of
balancing, of deliberation. This is why, for example, the rhetorical tradition
called the type of (persuasive) discourse that took place in the assembly
“deliberative genre”, whose time horizon was the future (as opposed to the
judicial genre, which looked at the past) and which included what we would
call today legislative argumentation: to establish laws. Aristotle pointed out
in his Rhetoric that we only deliberate about matters which are contingent
(not about what must necessarily happen), and which are also under our
control (“which we have it in our power to set going”) (Aristotle, 1984b
[1990], 1359b). The ultimate goal of deliberation, in general terms, would
be, for him, happiness (eudaimonia), which consists of different parts, of
different goods, although what is actually deliberated upon—Iet us say, the
most immediate goal—would be constituted by the means, by the actions
that are convenient to achieve those ends (Aristotle, 1984b [1990], 1362a 15).

Well, what could be called the “internal justification” of legislative argu-
mentation could then be seen as a type of balancing, not of subsumption: each

of the normative provisions of a legal text would be the fruit of a deliberation



in which the “balance of reason” would have given a certain statement as a
result (the resultant of the parallelogram of forces in Heck’s metaphor). But it
is a balancing that is very different from the reasoning to which, sometimes,
judges have to resort to and which is called by that name. The fundamental
difference is that legislative argumentation is much more open than judicial
argumentation, the reasons to which a legislator can (must) resort are not
authoritatively determined or, to put it differently, those limits are much
wider, so that, in short, it is about a more complex rationality which does
not admit, for example, its reduction to a binary scheme: it is not a matter
of choosing between the constitutionality or unconstitutionality of a law or
between the conviction or acquittal of the accused, but of choosing a text
from a plurality, almost an infinity, of possibilities.

In order to carry out this task'®, the legislator needs to mobilise scien-
tific and technical knowledge of many different kinds; as well as starting
on the basis of a moral and political philosophy. In other words, the ends
to be achieved through legislative intervention must be morally justified
or, at least, they must not contradict constitutional values and principles;
the established statements—the rules—must be drafted with sufficient
clarity; they must fit harmoniously into the previously existing legal system
(so as not to generate gaps or contradictions); the appropriate subjective
incentives (sanctions in the broad sense) and objective means (financial,
institutional...) must be established so that the addressees comply with
the requirements of the rules (to make the transition from law in texts to
law in action); and it is also necessary to ensure that compliance with the
provisions of the law leads to the achievement of the pursued goals (the
transition from effectiveness to social effectiveness); but all of this must
also be done in a reasonable (efficient) way. Well, within this extremely
complex task, one aspect of considerable importance is the choice of the
types of legal statements (I am referring, then, to the formal aspect, not
to the contents) that are most suitable for achieving all those purposes.

Here it is worth starting by recalling that legislative statements do not only
express norms'. There are also definitions—theoretical statements—, practical

statements that express normative acts (for example, that of repealing a law)

8 | present here a summary of different works on the theory and technique of legislation, now
collected in Atienza, 2019.
® | take the classification of legal sentences that can be found in Atienza and Ruiz Manero, 1996.
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or evaluative statements. And, within norms, we should make a distinction
between those of a deontic or regulative nature (they establish that, given
certain conditions, the performance of an action or the achievement of a state
of affairs is deontically modulated as obligatory, prohibited or permitted) and
constitutive norms (if certain conditions are met, then a certain normative
result is produced—constituted—: a legal event or a legal action). All these
statements differ in terms of their structure, but also with regard to the role they
play within legal reasoning and in relation to the social system (inasmuch as
they articulate in a certain way the social and individual powers and interests).

In order to deal with the problem of defeasibility, I will focus on regulative
norms, because this is where the distinction between rules and principles
is situated, which, as will be seen, is of particular significance. However,
this does not mean that defeasibility only has a place here; for example,
when it comes to establishing the conditions of validity of a contract (one
of Hart’s examples) we would be in the context of constitutive rules: those
conditions of validity, at least on many occasions, cannot be established—as
he told us—by pointing out a set of necessary and sufficient conditions, but
instead, the list would have to be followed by the famous “unless” clause.
The same could be said, of course, of legislative definitions. And, in any
case, the classifications that can be made of legal statements must always be
understood in an open, functional, and—so to speak—contextual sense: it
is not only that there may be penumbral cases (statements that do not fully
fit into any of these categories), but also that each one of those statements
can only be properly understood if we take into consideration its relation
to other statements of the other types: what functions as a unit is the set
of statements, articulated in a certain way, that makes legislatively created
law (or a fragment of it) capable of fulfilling its purpose.

Well, principles and rules (which—I insist—are characteristic types of
legal statements, but are not the only pieces of law) differ from each other,
as I said, from diverse perspectives. Thus, both rules and principles have a
conditional structure, but the difference would be that the antecedent (the
conditions of application) in the case of principles have an “open” character,
while in rules it is “closed”; which could also be expressed, following von

Wright’s terminology?®’, by saying that principles are categorical norms,

20 Vid. on this Aguild, 2000, 135 et seq.; Von Wright, 1979.



that is, their conditions of application do not contain other properties than
those derived from the content of the norm itself, while in rules there are
additional conditions of application. To illustrate this with an example:
“it is forbidden to discriminate on the basis of sex (whenever there is an
opportunity to perform such an act)” is a principle; “it is forbidden to pay
a woman a lower wage than a man, if both do the same work?, is a rule.
From the point of view of how they operate in legal reasoning, rules work
as peremptory or exclusionary reasons, so that, if the fixed conditions of
application are met, then what is established in the rule must be done,
without entering into any type of deliberation, whereas principles provide
only non-peremptory reasons (thus, weaker reasons, with less force, but with
a wider scope)?, that must be weighed against other reasons (to return to
the example, reverse discrimination or affirmative action may be justified
in some cases). And, finally, principles limit the pursuit of individual and
social interests (which is a way of saying that they establish rights) and
promote the satisfaction of social interests; and rules also play this role,
but by imposing positive and negative duties and thus generating reciprocal
restrictions (without the need for balancing) or by granting a power of
discretionality (rules of end??) that would affect only the means.

Those differences can also be seen in terms of defeasibility, in the
following way. Principles are conditional statements (norms) that are
presented as intrinsically defeasible: they are non-peremptory reasons;
that is, prima facie reasons to carry out a certain conduct, but that, when
balanced against others, can be defeated, all circumstances considered.
This is what we saw in Ross’s classic book (or in Alexy): they presuppose
the existence of a distinction between two types of duties: ideal and real.
Whereas the vocation of rules, we could say, is to not be defeated (to operate

as peremptory reasons), although we cannot discard that exceptionally

2" The way of drawing the distinction between rules and principles (Atienza & Ruiz Manero, 1996)
is very similar to that found in Hage and Peczenik, 2000. They speak of decisive reasons and
contributive reasons, but the meaning is the same as the one we outlined between peremptory or
exclusionary reasons and non-peremptory reasons. One difference with our analysis, however, is
that they assume Alexy's conception of principles: principles “only generate (as opposed to rules)
reasons that plead for actions that contribute as much as possible to goal states” (306). And | do
not see clearly the point of constructing two different kinds of logical functors—of conditionals—to
symbolise a rule or a principle.

In our scheme, the distinction between rules and principles is combined with the other distinction
we made between action rules and end rules (vid. Atienza & Ruiz Manero, 1996).
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they may be, that is, that they include implicit exceptions. And we have
already seen why: human affairs cannot stand still*® and it is impossible
that the legislator, who necessarily has to express himself in general and
future-referring terms, has taken into account all the elements that are
relevant regarding the reasons underlying the rules, that is, the aims and
values they seek to achieve®.

In relation to the above, there are a few things to be clarified. To begin
with—and I return to something I said earlier—this difference between
rules and principles must be seen in relative terms; to put it differently, it is
a distinction within a continuum, in the sense that the “open” or “closed”
character of the conditions of application is an obviously gradable element:
between very specific guidelines for conduct (indubitable rules) and very

abstract principles there is a very wide intermediate zone; and the same

3 So defeasibility is not simply due to certain features of natural language, but rather to certain
features of law. On this, vid. Schauer, 2012, 77.

24 There is a clarification to be made here. Authors such as Guastini (in general, the members of
the Genoese school) start from a basic distinction between provision and norm, that is, one thing
is the text, the statement, and another thing is what it means, the norm; so that norms only exist
when statements are interpreted; Guastini insists, for example, that it is a mistake to confuse a
statement with its literal interpretation. As a consequence of all this, he affirms that defeasibility
can only be a feature of norms, not of provisions (see Chiassoni, 2019, who—following Guastini's
thesis—thinks that legal provisions would only be defeasible in a metonymic sense, p. 249); or, in
other words, defeasibility does not exist prior to the interpretation, but instead it depends on the
interpretation. And hence the statement | referred to earlier, according to which defeasibility would
not belong to the theory of normative systems (norms understood here as mere dispositions), but
to that of interpretation. In my opinion, it is a way of speaking that does not contribute much to
clarifying things, for the following reasons. | believe that, sometimes, the distinction in question is
indeed relevant, but not always. Frequently, a jurist will refer to such and such an article of a law,
and by this he may (usually) be alluding both to the text and to something like its basic meaning;
no one (or almost no one), | believe, speaks of a legal system by referring exclusively to a set
of statements, and excluding any idea of what the statements mean. But, in addition, there is a
certain ambiguity in the use of the expression “interpretation” which, it seems to me, Guastini
does not take into account in his work. Because “interpretative statement” can be understood as
a statement of the form “T means S” (Guastini, 2008, 152), but such utterances are only relevant
in case there is any doubt about T. So one thing is interpretation in the noetic sense (as a mere act
of apprehension of a meaning) and another in the dianoetic sense (when it is a matter of solving
a doubt and a discursive activity is carried out). On this, see Lifante, 1999. In short, | believe that
there is no reason not to speak of defeasibility from the perspective of the system of norms, as
long as norms are understood in the sense in which they are usually understood in the language
of jurists. When a rule is established, the legislator may have formulated a general mandate or
permission (or the conditions of validity of an act or of a rule) and added to it some explicit ex-
ceptions (which, indeed, has nothing to do with defeasibility) and he may also (having taken them
into consideration or not) have left others unexplicit. When that rule has to be applied to solve a
controversial case, interpretative activity will, of course, have to be carried out. But defeasibility
is also a phenomenon that is present in the practice of the establishment of rules. The legislator
can (must) count on the existence of this phenomenon.



could be said of the more or less peremptory character of a reason. This
also translates into a greater or lesser tendency for rules to have exceptions,
to be defeasible. It is sometimes said that, if all norms are defeasible, then
the very distinction between rules and principles collapses or, at the very
least, that it could not be seen as a qualitative, strong distinction. Well,
I believe that this distinction is of great importance (indispensable to
understand many aspects of our legal systems), but it certainly cannot be
interpreted in essentialist terms, but in the functional and dynamic way I
suggested before. I am not so sure that it can be said that all legal rules (like
all conditionals) are defeasible”, but, certainly, most of them are (they can
be defeated in some occasion), even in very extraordinary circumstances®.
And this difference between what happens usually or extraordinarily is
what allows us to maintain the distinction in question: principles usually
function (whether they are principles explicitly fixed by the legislator or by
the constituent, or—implicit—principles “discovered” by the interpreter) as

%5 Recall what was said above (note 8) regarding Alchourrén’s opinion. Also for MacCormick all
or almost all legal rules (or instead, the formulations of rules) are refutable (I believe that the
expression “rebatible” and “rebatibilidad” used in the Spanish translation is correct), in the sense
that “[the rules] should be considered as stating ‘ordinarily necessary and presumptively sufficient
conditions’ for the normative consequences they attach to the operative facts they stipulate”. The
reason why this is so is that “the principles and the implicit values of such a system interact with
the more specific provisions to be found in the texts of statutes or in the more narrowly defined
rationes of binding precedents” (MacCormick, 2005 [2016], 251 and 241).

The prohibition of torture is often given as an example of an indefeasible norm. Perhaps it could
be said that examples of indefeasibility refer to institutional actions. But, in any case, for what | am
trying to defend here, the thesis that many of the norms (and, therefore, of the rules) can indeed
have implicit exceptions is enough.

2

Y

Juan Carlos Bayon is right when he says that the possibility of implicit exceptions to rules existing
or not (for reasons of principle) is a contingent question. Indeed, a legal system (or the practice of
rule application) could exclude that possibility, or limit it a lot (it could be Schauer’s “entrenched
model” of rule application). But it seems to me that this is not what happens in our constitutional
law systems...

Schauer, by the way, has a very nuanced opinion in this respect: he thinks that sometimes rules are
treated (by the applicators) as not defeasible and that defeasibility is not always desirable (which
seems to presuppose that, in general, it is) Vid. Schauer, 2012, pp. 85 and 87. He distinguishes (a
distinction that seems useful to me) regarding whether defeasibility is an essential feature of law,
between a descriptive, a prescriptive and a conceptual level. His conclusion: “Defeasibility may
well be a desirable component of some parts of some legal systems at some times, but it is far
from being an essential property of law itself” (2008, 88).

In other words, | conclude myself, rules cannot be completely opaque regarding the underlying
reasons, but neither can they be completely translucent. And another (I think equivalent) way of
saying the same thing: in normal cases the applicator does not (should not) consider the possibil-
ity of whether implicit exceptions exist, but he also cannot completely exclude the possibility of
extraordinary (or very extraordinary) circumstances happening. See Bayon, 2001, 54.
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non-peremptory reasons, to serve as ingredients in a deliberation, and that
is why they can be defeated; whereas, regarding rules, this (that they are
defeated) can only occur very extraordinarily. Moreover, this distinction
does not exactly correspond to the often drawn distinction between easy
cases and hard cases. Easy cases are those that can be solved with rules,
that is, when the interpretation of the text—including, of course, possible
explicit exceptions to a general command or permission—does not raise
doubts; principles play here no other role than that of certifying—it is not
properly a question of deliberating—that the solution to the case can be
obtained by simply applying a pre-existing rule. Hard cases, on the other
hand, are those that require balancing and in which, therefore, principles
play a relevant role: either because, in the absence of an applicable rule, one
must resort to principles, or because the rule has to be corrected (to broaden
or restrict its scope) and this can only be done by appealing to principles.

And all of the above leads us to the following. When trying to control
people’s behaviour by means of general rules, the legislator has to cope with
the open, contingent character of the future, and has to do so by trying to
harmonise (balance) two fundamental values: one is that of giving as much
certainty as possible to the addressees of the rules, that is, they should be
in a position to know in advance the (legal) consequences of their behav-
iour; and the other is to avoid that such application of pre-existing rules
produces counterproductive effects, that is, effects that are contrary to the
aims and values that inspired the legislation, to the reasons underlying
the rules. Rules essentially fulfil the first function, that is, they are in a
very special way mechanisms of certainty; and principles fulfil the second,
they allow the openness of the system, they avoid what would otherwise be
excessive rigidity. But they act together, that is, legal practice needs to have
both rules that are established with relatively closed cases and which can
only be defeated in very exceptional circumstances, and principles, with
norms whose cases are open, so that their defeasibility, as I said before, is
previously programmed. And if this is so, then it is pointless to conceive
a legal system as consisting essentially of either rules or principles; both
types of statements are necessary. However, depending on the subject matter
and other circumstances, it is possible that sometimes regulation must be
done fundamentally by means of rules (for example, when establishing
criminal offences), while on other occasions it is necessary to leave more

room for principles (for example, when regulating matters such as assisted



human reproduction, which is highly dependent on technological changes
that happen in a practically incessant pace, that cannot be anticipated and,

therefore, that prevent a regulation in very specific terms).

4.Defeasibility in the process of interpretation and
application

Let us turn now to the other instance, that of the application of the
rules, of the, so to say, raw legal materials (which in reality are not only
rules), for the resolution of hard, controversial cases. The “easy cases/hard
cases” distinction does not correspond exactly (but only approximately),
as we saw before, with the pair “cases solved exclusively using rules/cases
that also require principles”; and it would be more accurate to say that the
correspondence is between cases that do not require deliberation/cases
that do. Because principles, as I said before, also play a role in determining
that a case is easy. But for that, one only needs to take a simple glance and
realise that the case is covered by some rule (or, better, by a group of state-
ments including rules) that does not contradict any principle of the system;
whereas, in hard cases, that is not enough: an in-depth look is needed,
concerning rules and principles; deliberation is needed. This distinction
coincides, by the way, with the one that psychologists are used to making
today (see Kahneman, 2011) between quick thinking and reflective thinking.
Thus, recognising a case as normal or easy and whose resolution requires
a “simple look” would be a way of referring to system 1 of thinking which,
as we know, is intuitive thinking that includes both the use of heuristics
and expert thinking; while there are problems (abnormal, hard cases) that
cannot be solved in this way, but instead require an “in-depth look”, which
would be, in turn, the way of referring to system 2 of thinking, to slow and
reflective thinking, which Kahneman links precisely with deliberation. To
put it more briefly: our system 1 is the one that comes into operation when
we have (when a judge has) to solve problems of rule application, while
the solution of problems that involve principles (that involve deliberation)
means activating system 2.

In legal theory, various typologies of hard cases have been constructed.
A widely followed one is that of MacCormick, who, on the basis of the

scheme of the judicial syllogism, differentiates between problems of proof
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and qualification (referring to the factual premise), and problems of inter-
pretation and relevance (referring to the normative premise) (MacCormick,
1978). It is, undoubtedly, of considerable interest, but it falls short, in my
opinion (vid. Atienza, 2013), because, in his scheme, MacCormick starts,
as a major premise, from a type of norm, a rule of action, and does not
consider other possibilities. In particular, he does not take into account a
situation in which there is (let us say, at first) no rule, but the applicator
simply has principles to solve the case. Such a situation is a particular
instance of a hard case, which is what, strictly speaking, can be called a
balancing problem. This is distinguished from a (more) simple question
of interpretation, which would be solved by simply opting for one of the
different possible meanings of an expression. But when it comes to balancing,
there is something more, that is, the applicator, in the beginning, has only
principles and, therefore, he needs to make a step from the principles to the
rule. Otherwise, there would be nothing to oppose to speaking of “interpre-
tation” in these situations, but it would be a special type of interpretation.
And the classifications of hard cases must, of course, be understood in a
flexible and instrumental way: nothing prevents that for the resolution of
problems of the other indicated types some balancing must also be done;
at least, in the broad sense of the term: when a decision or action has to
be taken, and there are several possibilities, opt for the one in favour of
which there are the heaviest reasons?.

The recourse to balancing is of particular importance (and visibility)
when it is used to solve a conflict between rights, which in our legal systems
happens with some frequency; precisely as a consequence of the phenomenon
of the constitutionalisation of legal systems, and of the impossibility of fun-
damental rights being fixed in the Constitution only or almost exclusively
by means of rules, without resorting to principles. In reality, it is about the

problem, already raised by David Ross, of the transition from prima facie

27 This would be the principle of practical rationality which Raz calls “principle P1’ (Raz, 1991) and
which Bayén explains as follows: “siempre se debe hacer lo que se tiene una razén concluyente
para hacer, esto es, lo que resulte en cada ocasion del balance global de razones a favor y en contra
sopesadas segun su fuerza relativa”. But given the existence of reasons not only of the first order,
but also of the second order, there would be another principle “P2" which is stated as follows: “no
se debe actuar segun el balance de razones si las razones que lo deciden son excluidas por una
razon excluyente no derrotada”. And the principle that would gather the two situations (the true
practical rationality) would be “P3": “siempre es el caso que uno debe, habida cuenta de todos
los factores relevantes, actuar por una razén no derrotada” (Bayon, 19917).



duties to real duties, but in law it is more complicated (than in morality)
because of the importance that institutional elements have gained: what
is “correct” legally speaking has a moral component, but not only, in the
sense that the judgement of correctness also has to take into account the
characteristic aims and values of legal practice. The whole recent discussion
on (judicial) balancing could be summarised, in my opinion (Atienza, 2017a,
chap. 6), along these three questions: 1) what does balancing consist of?;
2) when should we resort to it?; and 3) is balancing a rational instrument
or a simple excuse to act arbitrarily? And the answers, from my point of
view, would be these.

Balancing is a type of reasoning structured in two phases. In the first
one—balancing in the strict sense—we move from the level of principles
to that of rules: therefore, creating a new rule that did not previously exist
in the system in question. Then, in a second phase, the starting point is the
created rule and the case to be solved is subsumed in it. What could be called
the “internal justification” of this first step is a reasoning with two premises.
The first premise simply states that, in relation to a given case, there are
two applicable principles (or sets of principles), each of which would lead to
solving the case in mutually incompatible ways: for example, the principle of
freedom of expression, to consider this type of conduct permitted; and the
principle of respect for privacy, to consider it forbidden. The second premise
establishes that, given the particular circumstances of the case, one of the
two principles (for example, the principle of freedom of expression) defeats
the other, it has a greater weight. And the conclusion would be a general rule,
expressed in terms of universality, linking the above circumstances with the
legal consequence of the prevailing principle: for example, if circumstances
X, Y and Z are present, then conduct C is permitted.

Naturally, the difficulty of that reasoning lies in the second premise,
and this is precisely where we find Robert Alexy’s famous “weight formu-
la”, which would be, therefore, the “external justification” of the second
premise. This doctrine is well known, and I am not going to explain it
here’s. What I am interested in clarifying is that this approach, at least as
it has been understood by many jurists (not so much by Alexy himself),

constitutes a fairly clear example of what Vaz Ferreira called the fallacy

28 Anyway, | have dealt with it on several occasions. Vid. Atienza, 2019.

Undecidabilities and Law
The Coimbra Journal for Legal Studies 45



of false precision (Vaz Ferreira, 1962; Atienza, 2013, 162 et seq.). For, as is
well known, Alexy proposes to attribute a mathematical value to each of
the variables in his formula and thus constructs an arithmetical rule that
creates the false impression that the balancing problems can be solved
by means of an algorithm, thereby concealing the fact that the key to the
formula lies, as is quite obvious, in the attribution of those values: that is,
in determining whether the effect on a principle is intense, moderate or
slight, etc. However, if the Alexian construction were to be understood in a
sensible way, we would have something like an argumentative scheme that
includes diverse topics and which can be very useful when constructing the
external justification of that second premise: what it would mean is that,
when it comes to solving conflicts between goods or rights (or between
the principles that express them: X and Y) and we have to decide whether
measure M is justified or not, we need to construct a type of argument
that contains premises such as (it could also be presented as a group of

» o«

“critical questions” to be asked): “measure M is ideal to achieve X”; “there
is no other measure M’ that allows satisfying X without harming Y”; “in
the circumstances of the case (or in the abstract) ,X outweighs—is more
important—than Y”; and so on (vid. Atienza, 2019).

In relation to the question of when does a judicial body have to balance,
the answer is that it has to do so when the rules of the system do not provide
an adequate answer to a case (there is a gap at the level of the rules); that is,
when it is faced with a hard case and the judge needs to resort (explicitly)
to the principles. Here, in turn, it is important to distinguish between two
types of gaps (I insist: gaps at the level of rules): normative gaps, when
there is no rule, no specific guideline of conduct that regulates the case;
and axiological gaps, when the rule exists but establishes an axiologically
inadequate solution, so that in this second case, so to speak, it is the appli-
cator or the interpreter (not the legislator) who generates the gap.

Well, if we understand that the law, the legal system, is not necessarily
complete at the level of rules, that is, that it can have normative gaps, then
there is no other option but to accept that the judge (who cannot refuse to
solve a case) has to do so by resorting in these cases to principles, that is, by
balancing. Whereas, in relation to axiological gaps, the judge could resolve
without balancing, but would then run the risk of incurring in formalism,
that is, he would not be able to comply, in those cases of evaluative imbal-

ances, with the claim to do justice through the law. In other words, there



are certain situations in which the recourse to balancing by judges is simply
unavoidable (although not for all judges: there can be an established rule that,
when a judge is faced with such a situation, he must defer the case to a higher
body). Whereas in relation to the others (with the cases of axiological gaps)
a distinction should, in my opinion, be made between three types of imbal-
ances: a) between what is stated in (the wording of) the rule and the reasons
underlying the rule itself: the purposes for which it was made; b) between the
reasons underlying the rule and the reasons (values and principles) of the legal
system as a whole or of a part of it; c) between the reasons underlying the rule
(and eventually the legal system) and others coming from a moral system or
some moral principle not incorporated in the legal system. Without going
into detail, I think it could be said (that legal common sense tells us) that in
the first case it is not difficult to justify balancing (without considering here
whether any judge should do it or whether the operation should be reserved
for judges of supreme or constitutional courts); that in the third it is never
difficult, as it would mean to stop playing “the game of law”; and that in the
second is where the most complex cases arise: sometimes balancing may be
justified (sometimes not), but it will have to be done with special care and
assuming that the burden of argumentation lies in the one who intends to
establish an exception to the rule (the one who creates the gap).

The recourse to balancing presupposes, therefore, the phenomenon of
the defeasibility of norms. And it is true, as Guastini (2008, 150) says, that
both the identification of a normative gap and (if you like, the creation)
of an axiological gap are operations that require interpretation. But in
different ways. In relation to normative gaps, it must be determined that
there is no rule of the system whose literal meaning refers to the case, and
that naturally requires interpretation, but it could simply be a matter of
what has been called (vid. supra, note 24) a noetic interpretation. And if
it is so (if there is no applicable rule), then it will be necessary to resort
to principles, that is, to intrinsically defeasible rules, to see which one is
stronger, given the circumstances. Whereas in axiological gaps, the inter-
pretation is much more complex (and controversial), since it deals with a
deviation from the literal interpretation of the rule, on the grounds that

there is some implicit exception®. And in order to justify the existence of

2% |t would mean moving from a literal interpretation to a restrictive one. But, in reality, it could also
happen that the transition was to a broadening interpretation: the formulation of the rule did not
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this exception (that is, the transition to—the creation of—a new rule), one
must turn to principles. In the article by Guastini to which I have referred
several times (Guastini, 2008), there are some examples which I think may
serve to illustrate what I mean. One of them consists of a constitutional
provision which establishes that “The President of the Republic may veto
the promulgation of laws”, and this provision is interpreted as referring
only to ordinary laws, and not to laws of constitutional revision (which
means creating the axiological gap and solving it in a certain way). For this,
instead of “principles”, Guastini prefers to speak of “legal theories” and
“dogmatic theses”, but this is obviously balancing: the reasons in favour of
that restrictive interpretation are stronger than those in favour of sticking
to the literal meaning.

Finally, arguing that balancing is a rational procedure, does not mean
asserting that, in fact, it always is, that is, it seems obvious that it is possible
to balance badly (to appeal to balancing to conceal arbitrary behaviour)
or to balance when (or by whom) it should not be done. But on many oc-
casions, when one examines the argumentation—the balancing argumen-
tation—carried out, for example, by a court in a series of cases involving,
let us suppose, a type of conflict between two certain principles, one can
detect the existence of a type of rationality, which consists of the follow-
ing®. On the one hand, in the construction of a taxonomy (based on the
properties that are considered relevant) that makes it possible to establish
increasingly specific categories of cases: for example, not only the conflict
between principle P1 and P2, but also between principle P1 accompanied
by circumstance X and principle P2 accompanied by circumstance Y, etc.
On the other hand, in the elaboration of rules of priority: for example,
when those two principles are confronted while these circumstances apply,
the first principle prevails over the second. And finally in the respect,
regarding the configuration of the taxonomy and the rules of priority, to
the criteria of practical rationality: consistency, universality, coherence,
adequacy of consequences, reasonableness... Properly understood, properly

put into practice, balancing is not a purely casuistic, arbitrary mechanism.

include something that it should have included. In other words, the problem consists of an im-
balance between the wording of the rule and its underlying reasons, its justification. On this see
Atienza and Ruiz Manero, 2000.

30 Vid. Atienza & Ruiz Manero, 1996.



The person who ponders must have the pretension that the solutions that
he is configuring will serve as a guideline for the future, as a mechanism
of prediction, even though it is an imperfect mechanism, in the sense that
new circumstances may always arise that had not been taken into account
until then and which may force to introduce changes in the taxonomy
and in the rules. In particular, the rules that are constructed by means of
balancing inevitably have an open character, they are defeasible. But that,

as we know, is a characteristic feature of practical rationality®.

5.Defeasibility, balancing and juridical common sense

Sometimes there are many different ways of saying the same thing,
or almost the same thing. And this is what happens, in my opinion, with
many discussions that take place in the field of legal theory in general or
of more specific legal theories: what we usually call—in the world of con-
tinental law—legal dogmatics. This may be due to an excessive desire for
originality, to the desire for imitating what happens in the “hard sciences”,
to the existence of different traditions or schools of thought which, in
turn, may have their origin in different legal cultures (for example, those
of continental law and those of common law, formalist or anti-formalist),
to the growing climate of isolation in which theories of law are developed
(and I believe that the tendency to “intellectual autism” is far from being
exclusive to jurists), or to various other causes. It is possible, moreover, that
“enlarging” a small difference is sometimes important: it allows a better

understanding of some concept, some relevant aspect of the law and, as

31 Guastini, criticising Hart, states that the idea that “una regla que concluye con la expresion ‘a
menos que..’ sigue siendo una regla..me parece totalmente absurda” (Guastini, 2008, 154, note
34). And that would be because a “defeasible rule” “no puede ser utilizada como premisa en ninguin
razonamiento normativo”. The latter is true, in the sense that in the premise of a justificative
judicial reasoning, what will appear will be that norm interpreted in a certain way (the “defeated”
norm). But | think Guastini is forgetting that norms also fulfil other functions such as, for example,
serving as a guide (and as justification criteria) for conduct (and not only for that of judges). And
a defeasible rule does fulfil this function, even if the addressee knows that, exceptionally, things
could be otherwise. For the rest, it seems to me that Juan Carlos Bayén is right when he states
that Hart's affirmation is sustainable “siempre que quepa reemplazar los puntos suspensivos
por criterios o pautas que de alguna forma sean internos al propio derecho” (Bayén, 2001, 56).

A defense of Hart's theses (basically in the same terms as Bayén) can be found in MacCormick,
2016, 417-418.
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a consequence, it can serve to develop the knowledge (and improve the
practice) of law. But I believe that other (many) times this is not the case,
and in particular it is not usually the case for—let us say—ordinary jurists
(not the theorists or legal philosophers) who, in my opinion, should be the
privileged recipients of these theoretical elaborations: those who have to
solve legal problems, of whatever kind, and who could supposedly find
some help in legal theory to do so. It should also be taken into account that
in law (there is a reason why it is also part of practical reason) happens
something similar to what David Ross pointed out about ethics: theories of
law cannot deviate much from what we might call the good common sense
of jurists; the legal method must also consist of some version of what has
come to be called “reflective equilibrium”. In order to avoid, therefore, as
far as possible, that this work might contribute to increasing the risk I am
warning about, I will point out the conclusions that follow, in my opinion,
from what has been written in the previous sections and which, it seems to
me, can be perfectly integrated into this legal common sense.

1. Defeasibility and balancing are more or less new names for realities
that are not. And they are not, because they obey the intrinsic needs of any
legal system: to regulate human conduct by facing, as far as possible, the
unpredictability of the future, avoiding excessive rigidity and contributing,
in short, to making the—unavoidable—breach that will always exist between
law and justice as narrow as possible.

2. Defeasibility means that general rules may in some cases have implicit
exceptions and, thus, that reasoning with rules may be affected by this: there
may be extraordinary circumstances that force us to modify a conclusion that
would justifiably have been reached under—Ilet us say—normal conditions.

3. In a broad sense, to balance means to deliberate, that is, when a de-
cision or an action has to be taken, and there are several possibilities, to
opt for the one in favour of which there are the heaviest reasons. This is
what defines the activity of the legislator, whose deliberations—from the
legal point of view—are carried out within very broad limits. However,
the law-applicator can only resort to balancing in relatively exceptional
situations, and has to carry out this operation within much stricter limits.

4. The above means that the justificatory legal reasoning is not exclu-
sively of a classificatory (subsumptive) type. It cannot be so in the case of
the legislator, for obvious reasons: legislating does not consist simply of

including a law—a norm—under some constitutional precept (or one of



a higher rank than that of the new norm). And, on occasions, it is not so
in relation to the applicator of the law either: when there is no rule with
sufficiently determined conditions of application to be able to say that the
case is subsumed in the norm, or when the subsumption of the case in the
conditions of application of some norm is not enough to justify the decision.

5. To clarify the above, it is necessary to resort to a distinction between
rules and principles, even if legal sentences are not simply of these two
types. But in legal systems there are both specific patterns of conduct that
operate as peremptory or conclusive reasons—rules—and very open rules
that operate only as non-peremptory or non-conclusive reasons—principles.
The distinction need not be seen in rigid terms (the properties closed/open
or peremptory/non-peremptory are given as a continuum), but it allows
to explain that when there is a rule that is strictly applicable to the case,
the case is solved (or its solution is justified) by subsumption; whereas the
latter does not happen if only principles are available.

6. In establishing a general rule of conduct (and this is also true for
constitutive rules or definitions), the legislator usually lays down explicit
exceptions: in relation to what is ordered, to the conditions that must be
met for a rule or a valid act to be produced, for a definition to be satisfied...
But one cannot entirely exclude the possibility of implicit exceptions, which
can be attributed to diverse factors (careless drafting of the text, impos-
sibility of predicting future contingencies, acceleration of social change,
growth of legal requirements as a consequence of the culture of rights...).
Recognising the existence of implicit exceptions means recognising that
the rule in question (and the reasoning that incorporates it) is defeasible.
As well as the necessity of having to carry out a balancing exercise in the
process of its application.

7. In the case of principles, and given their nature as open norms, it does
not make sense to speak of exceptions, but it does make sense to speak of
balancing. Principles are not defeasible like rules (because they provide
non-exclusive, non-peremptory reasons, they do not present the typical
resistance of rules). But the balancing of principles in a certain case does
lead to a rule, whose case contains the open conditions of application of
the applicable principles as well as the specific (closed) conditions that
justified giving priority to one of the conflicting principles, and whose legal
consequence will be precisely the one stated in the prevailing principle.

Such a rule is not only general, but also universalizable: what it establishes
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applies (or should apply) as long as the (generic) conditions laid down in
its case are met.

8. The importance that is nowadays recognised, in the theory and prac-
tice of law, of the existence of rules with implicit exceptions (which can be
defeated in extraordinary situations) and of principles whose application
generally leads to a process of balancing, has to do with changes that affect
the reality of our legal systems and is linked to what is usually called the
phenomenon of constitutionalisation. In particular, if what justifies law—the
supreme value of constitutionalism—is the guarantee of fundamental rights,
this could not be achieved within the scope of a very formalist culture that
denies—or tries to reduce to a minimum—these two phenomena, linked
to each other: the acknowledgement of implicit exceptions (defeasibility)
and the recourse to balancing.

9. But the fact that we must leave a considerable space for the use
of these two instruments does not mean that we must not set limits to
them, that anything goes and that the law is completely or fundamentally
indeterminate. It is not, among other things because, if it were, we would
in fact cease to have rights: if rules were easily defeated, and law-appliers
could solve the cases they were presented with by resorting to a balancing
exercise whenever they thought (even with good reasons) that they would
thereby make fairer decisions, the idea of having a right would vanish.

10. Law must be seen as an authoritative enterprise with which certain
ends and values are to be achieved. The jurist, in his practical and theoret-
ical work, cannot forget either of these two components. The authoritative
element (the materials established by the authorities recognised as having
such power in a state under the rule of law) sets the limits within which
this finalistic and axiological activity can be carried out. These materials
are (have to be) interpreted (in the broadest sense of the latter expression),
but interpreting is not the same as inventing, creating something ex nihilo.
Interpreting law requires going back to some moral and political philos-
ophy that accounts for the legal materials; or, rather, to the one that best
accounts for those materials.

11. If we transfer the above premise to the problem of balancing, what
follows is that this operation can only be carried out, in the application
of the law, in extraordinary situations: a) when there is no rule—specific
guideline—applicable to the situation, in other words, we would be faced

with what is usually called a normative gap; b) when such a guideline does



exist, but what it establishes—according to the textual or literal meaning—
entails a conflict of some importance with the principles (and values) of the
legal system: or, said in other words, when there is an imbalance between
what is established in the rule and the underlying reasons.

12. With regard to normative gaps, the use of balancing involves an easily
recognisable logical scheme that is articulated in two phases: the first one
concludes with the establishment of a (general and universalizable) rule;
the second one consists of a simple subsumption. It is therefore a more
complex procedure than simple subsumption (deduction), but it is none-
theless rational; the criteria of rationality that can be used for its control
are, in addition to those of deductive logic, those characteristic of practical
rationality, in which coherence must play a particularly important role.

13. Axiological gaps present a more complex situation. As the applicator
always has at his disposal the possibility of solving the case by applying the
rule “on his own terms”, he will have to start by carrying out a balancing
whose result is that the reasons for creating the gap are of greater weight
than those existing for simply applying the rule. In short, he has to justify the
existence of an exception in the norm—in the rule—which would be implicit.
This cannot be done without resorting to principles and, therefore, to values;
but those values cannot be other than those of the legal system of reference.

14. Defeasibility and balancing are mechanisms for the innovation
of the law, but coherently, that is, in accordance with the authoritatively
established purposes and values; and it should be remembered that, in
constitutional states, this authority is of a democratic nature. Moreover,
this process of innovation has an open character (as is generally the case
with practical rationality), so that the new rules that are made (and the
new interpretations of principles and values) will also continue to present

the characteristic of defeasibility.
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ABSTRACT

"Understanding the normative foundation
of proportionality requires distinguish-

ing between the reasons explaining its
incorporation and content in legal systems
and the reasons justifying its validity as
membership in the legal system. The
explanatory reasons include instrumental
and substantive rationality, which under-
pin two additional explanatory consider-
ations, namely justice and the protection
of fundamental rights. However, these
reasons do not address the justification
for proportionality’s membership in legal
systems. After rejecting Alexy's thesis that

§ 0.2 Introduction

proportionality logically derives from the
existence of principles in legal systems
and the argument that proportionality is

a logical consequence of the rule of law, |
conclude that the normative foundation of
proportionality — except where explicitly
enshrined in constitutional texts or derived
from precedent — rests in customary law.
This conclusion is grounded in the reiterated
use of the principle by the legal commu-
nity — particularly, though not exclusively,
by courts — along with the accompanying
conviction of its binding nature.

KEYWORDS
Proportionality; Balancing; principles;
Rationality; Rule of law; Customary law

1. The topic of proportionality has generated extensive literature that

addresses a wide range of questions. These include the nature of propor-
tionality, the type of norm at stake—whether it is a rule, a principle, or a
tertium genus—and its function—does proportionality serve to regulate
the exercise of competence norms in creating law, to establish preferences,
or something else entirely? Another set of questions concerns its structure
and content. Is proportionality constituted by the three canonical tests
of suitability, necessity, and proportionality in the narrow sense? Or is it
perhaps limited to the first two? Alternatively, might it include additional
tests, such as the legitimacy of the end or reasonableness? Moreover, what,

precisely, do these famous three tests translate to in practice?
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Despite all these doubts, given the extensive treatment and use of propor-
tionality by the legal community across numerous legal systems, one would
at least expect some agreement on the “foundation” or “source” of the norm
of proportionality. While there is little controversy regarding the existence of
a norm of proportionality in most legal systems, there is surprisingly little
consensus on this preliminary issue. A brief review of the literature reveals

several possible “foundations” of proportionality’, including:

(a) the idea of justice;

(b) democracy;

(c) the rule of law;

(d) the prohibition of arbitrariness;
(e) equality;

(f) human dignity;

(g) fundamental rights; and

(h) the principled structure of fundamental rights” norms.

The problem starts with the ambiguity surrounding what is meant by
the “foundation” of proportionality. Does it refer to the reason explaining
the norm’s creation, another principle that teleologically underpins it,
or the title of membership qua validity that connects it to legal systems?
A review of the literature reveals a conflation of these three analytically
distinct aspects®.

2. The main aim of this paper is to identify the source of the norm of

proportionality’s membership in legal systems. The answer to this question

' Listing some of the possible “foundations” of the norm of proportionality, among others, see
Bernal Pulido (2007, 599); Barak (2012, 211); Clérico (2009, 26); Canas (2017, 353). Some authors
even advocate for composite foundations based on several of the possible foundations mentioned
(among them, for example, see Bernal Pulido (2007, 600); Clérico (2009, 27). It should be noted,
however, that on a metaontological level, such strategies invariably prove fruitless for the simple
reason that the possibility of isolating several points of communion or conceptual connection be-
tween proportionality and various of the aforementioned foundations does not, in itself, establish
the existence of a norm of proportionality. As will be seen, at best, such existence would have to
constitute a logical consequence of one or several of the commonly identified foundations, meaning
it would have to result from a logically valid inference; mere conceptual association is insufficient.

2 The ambiguity in the discourse on proportionality does not stop here. For instance, claims can
be found suggesting that proportionality can be understood simultaneously “as a legal principle,
as a governmental objective, and as a structured approach to judicial review" (see Jackson, 2015,
3098). The problem with such statements lies in the fact that proportionality is always a legal
norm, even though it can be applicable in the context of legislative, executive, or judicial activity.



requires, first and foremost, explicitly distinguishing between the reasons
that explain the generalized (and growing) incorporation of the norm of
proportionality into legal systems, as well as the content almost always
ascribed to it, and the reasons that justify its membership in those systems.

Indeed, as will be demonstrated, especially in the constitutional con-
text, it is very common for authors to attempt to establish conceptual
relationships with other legal concepts, functions, or principles, such as
RATIONALITY, the protection of fundamental rights, or the rule of law, to
assert the foundation or source of proportionality. Some authors propose
foundations such as human dignity or equality, despite the absence of any
discernible conceptual relationship to the norms in question. In other
cases, they rely on highly contested substantive contents of concepts like
DEMOCRACY, from which they can ostensibly derive connections to almost
anything, thereby inferring any normative content they believe should
belong to legal systems. However, mere conceptual relationships are not
sufficient conditions to justify the membership of norms in legal systems.
Similarly, linguistically indeterminate legal concepts, such as the rule of
law or democracy, cannot serve as a kind of “magic hat” from which legal
norms can be extracted at will by scholars. Fortunately, scholars lack the
authority to create legal norms.

From the analysis of the various reasons that effectively explain the
incorporation and the content usually ascribed to proportionality, I will
argue that only rationality and the protection of fundamental rights and
freedoms have significantly contributed to this outcome.

Curiously, despite the extensive literature on the foundational question
of proportionality, aside from Alexy’s attempt to deduce it logically from
his “theory of principles,” scholars have rarely, at least explicitly, questioned
the source of law that justified the membership of such a norm in the
respective legal system. The reason for this omission may stem from the
intuition that a concept as complex, pervasive, and influential as propor-
tionality could hardly have such a straightforward foundation as creation
through custom or judicial precedent. However, in the scientific domain,
simplicity is a virtue. Moreover, as noted earlier, this intuition conflates
the reasons explaining the emergence and content of proportionality with
those justifying its incorporation into legal systems.

That said, apart from the cases of Constitutions and other more recent

normative texts that explicitly incorporate proportionality, as well as the
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rarer cases of introduction by precedent—as occurred with the Canadian
Supreme Court—I will argue that the reason that invariably justifies pro-
portionality’s membership in legal systems is custom, as evidenced beyond
any doubt by the repeated institutional practices of applying the principle
and the acceptance of its bindingness.

3. To this end, in SEcTION §1, I will discard reasons such as supra-positive
law, democracy, and equality, which, although frequently cited in doctrine
and jurisprudence, fail to adequately explain or justify the existence or
content of proportionality in legal systems. In SEcTION §2, I will briefly
identify and analyse the explanatory reasons for proportionality, focusing
on rationality and the protection of fundamental rights. Finally, in SEcTION
§3, I will examine the primary justificatory sources of proportionality.
In SEcTION 3.1, I will begin by analysing and rejecting Alexy’s complex
argument that proportionality is a conceptual implication of the theory of
principles. Subsequently, in SEcTION 3.2, I will explore the typical sources of
law, ultimately concluding that customary law provides the most convincing

foundation for proportionality’s membership in legal systems.

9 1.2 What does not explain or justify proportionality in
legal systems

4. First and foremost, it is essential to reject the theses that classify the
norm of proportionality as one of the “general principles of law.” According
to such theses, the validity of proportionality would be explained by its
inclusion in supra-positive natural law®. However, this position faces a sig-
nificant meta-theoretical issue: it relies on a specific theory of law—natural
law—which falters if that theory does. Moreover, not everyone accepts the
natural law explanation of law—myself included.

Even those who assert that the general principles of law constitute prin-

ciples that are part of legal systems, regardless of their explicit inclusion in

3 In this sense, for example, see Ossenbuihl (1993, 152); Grabitz (1973, 568 ); on the subject, in a sense
close to what | claimed, see Bobbio (2016, 229 ). Moreover, aside from the fact that proportionality
does not overlap with norms governing interpretation, as many of these authors suggest, the
predicate “general” adds nothing of explanatory to its understanding—thus, Perez Lufio (1997, 19)
is correct in characterizing them as a “legal mythology,” devoid of dogmatic value. Also criticizing
the association proportionality to the general principles of law, see Bernal Pulido (2007, 512).



the formulations of positive law?, fail to clarify the source of their validity.
This leaves the question open: what is the source of the general principles
of law’s membership in legal systems?

In light of these considerations, I argue that proportionality, like any
other legal norm, is a human construct, originating from the minds and
pens of the legal community’. Its existence and content are grounded in
social facts, emerging from the actions and attitudes of this community.
This modest claim also explains why proportionality is not universally
present in all legal systems and why its content varies.

Finally, as will become evident, the widespread and growing acceptance
of proportionality is best explained by a much simpler reason: its inherent
conceptual relationship with the concept of RATIONALITY.

5. Secondly, it is essential to promptly dismiss the thesis that the norm
of proportionality finds its foundation in the concept of DEMOCRACY. The
concept of democracy—at least as understood here in its formal sense®—
refers broadly to the mechanisms through which a politically organized
community exercises decision-making authority over itself. For example,
in representative democracies, the competence to create legal norms is
conferred upon authorities that are democratically elected for this purpose.

However, when examining the contrast between the content and function
of proportionality and democracy, it becomes clear that proportionality
does not stem from democracy. Rather, it serves as a limit on the exercise

of democratic authority, including the legislative power to create law”.

4 See Crisafulli (1941, 166).

5 In a similar sense, referring to a “doctrinal instrument” that is not “discovered,” but rather “con-
structed,” see Petersen (2017); also referring to “doctrinal construction,” see Sweet and Mathews
(2019, 5). It is certain that, considering the contingency of law, no norm is discovered but always
constructed. In reality, “doctrine” is only part of the community of agents who, as will be seen,
contributed to the construction of proportionality as we know it today.

6 Which also means that, apart from fundamental rights that inherently depend on the ideal of de-
mocracy, such as the right to vote, it does not make sense to assert that the concept of democracy
includes fundamental rights as a substantive element. This is especially true if one considers that
such a claim could lead to the problematic assertion that the content of the concept of bemocracy
might itself become contradictory. On these ideas, see Barak (2012, 218). Moreover, it would hardly
be a sound conceptual strategy to base the foundation of proportionality on a substantive concept
of democracy, particularly given its theoretical contestation.

7 On this possible foundation, with similarities to what was stated in the text, see Lepsius (2020, 98-
99); Barak (2020, 214); Jackson (2015, 3108); Canas (2017, 356-357). A different conclusion would not
arise for authors who, more generally, emphasize the ambivalent relationship between constitutional
adjudication and democracy, noting that it both contributes to democracy by controlling restrictions on
fundamental rights and influences the democratic process (for example, see Liibbe-Wolff (2016, 19).
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Thirdly, the same applies to the theses that argue proportionality finds its
foundation in HUMAN DIGNITY or EQUALITY, as these concepts are typically
understood within constitutional systems. Human dignity, on the one hand,
translates into a norm prohibiting the violation of individual autonomy
or, more specifically, the instrumentalization of human beings®. As such,
no conceptual link to proportionality can be discerned. Equality® on the
other hand, constitutes a norm that, in its formal dimension, prohibits the
unequal treatment of equal situations. While equality and proportionality
are both secondary norms—that is, they regulate the exercise of power-con-
ferring norms—their content is fundamentally different. Consequently, it

is unclear how one could derive from the other'.

9 2.2 The explanatory reasons of proportionality:
Rationality and protection of fundamental rights

6. The brief considerations outlined in the previous section highlight
that the search for a foundation or source for proportionality—almost
always rooted in essentialist reasoning, as it was a natural kind—has led
scholars to propose any concept that appears to have a connection with
it. However, as noted, identifying the foundation of a norm within a legal
system cannot be reduced to a mere conceptual relationship.

In addition to the clarification of what might be meant by “foundation,”
addressing the question at hand should begin by identifying the explanatory
reasons underlying the norm of proportionality—that is, the reasons why
the legal community has come to adopt it. While this inquiry inevitably
involves a speculative dimension, framing the issue in this way makes it
immediately evident that rationality is the primary reason behind the legal

community’s creation of a norm such as proportionality'.

8 Arguing that human dignity would constitute the foundation of proportionality, see Diirig (1956,
117). At best, if understood as a prohibition on infringing upon individual autonomy, it could serve
as an explanatory reason for proportionality, as it is generally related to fundamental rights.
However, within Diirig's own theoretical framework and the absolutist manner in which he
conceptualized human dignity, it is unclear to what extent proportionality could be connected
to human dignity.

9 In this sense, among others, see Huster (1983, 164).

0 Distinguishing between the principle of proportionality and equality, see Sampaio (2023, 653).

™ In a similar sense, identifying as the “most powerful root” of modern notions of proportionality



The structure and content of proportionality can be briefly reconstructed
as follows: Its antecedent involves a relationship between a deontic means
(e.g., a rule or legal decision) and a legal end (e.g., the constitutional principle
mandating the protection of the environment), represented as a “means
> end” relationship. Proportionality operates with a mandatory deontic
modality, meaning it restricts the exercise of legal powers under specific
conditions. Regarding its consequent, proportionality prohibits the use of
deontic means that are (i) unsuitable, (ii) unnecessary, or (iii) disproportion-
ate in the narrow sense. Specifically: (i) a means is unsuitable if it cannot,
even minimally and abstractly, contribute causally to achieving the desired
ends as intended by the deciding authority; (ii) a means is unnecessary if
there is an alternative that is less restrictive on the affected principle and
at least as effective, if not more so, in achieving the desired end; and (iii)
a means is disproportionate in the narrow sense if, after comparing the
intensity of the restriction with the concrete importance of fulfilling the
end, it is determined that the benefits of the chosen means do not outweigh
the costs imposed on the restricted principle'.

Indeed, a careful examination of the principle of proportionality reveals
that it largely derives from the idea of instrumental rationality, as it assumes
the adoption of means that facilitate the achievement of chosen ends. As
Von Wright (1993, 173) asserted long ago, the concept of rationality can
be divided into formal or structural rationality, which is “teleologically
oriented” and involves elements of logic, reasoning about the means-ends
relationship, and empirical truth or certainty, and substantive rationality
(or “reasonableness”), which is “value-oriented” and concerns what is
correct and good".

Focusing on formal or structural rationality—particularly the presuppo-
sition that effective means must be chosen to achieve desired ends—reveals
its connection with the norm of proportionality. The norm’s application
depends on verifying the means>ends relationship. As an indisputable
aspect of formal rationality, the requirement to choose means structurally

appropriate for desired ends explains why legal operators and scholars

and balancing the idea that law must be “useful” and, therefore, “teleologically rational,” which
would relate to the subordination of means-ends relationships to “mandates of economy,” see
Jansen (2011, 59); also connecting proportionality to rationality, see Harbo (2015, 201).

2 See Sampaio (2023, 692).

B See also Alexy (2010, 6-7).
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assert the existence of a legal norm mandating the selection of effective
means. To do otherwise would simply be irrational. This corresponds to
suitability and necessity.

As previously noted, practical rationality encompasses the criteria of
substantive rationality, which holds that actions should be guided by values
to achieve what is right and/or good. This includes the principle that, when
faced with two alternatives, we should choose the one for which there is
greater reason'*—corresponding to proportionality in its narrow sense.

From the perspective of substantive rationality, two additional explana-
tory reasons underpin the norm of proportionality: the idea of justice and
the protection of fundamental rights®.

First, at a broader level, the idea of justice serves as an explanatory
reason for proportionality. Justice is commonly understood to require
proportionality, as the concept of JUSTICE is intrinsically tied to substantive
rationality—the principle of choosing what is right or value-drivenly good'.

Second, at a more specific level, the protection of fundamental rights
and liberties explains the development of proportionality. With the recog-
nition and incorporation of fundamental rights into constitutional texts, it
became natural to establish normative criteria for identifying unacceptable
interferences with these rights. Historically, proportionality has been
closely associated with the recognition of individual autonomy, originating
in German police law of the late 18th century, where it served to control
restrictions by the executive power on individual freedom.".

While the preceding discussion helps us understand, with significant
epistemic power, the reasons behind the legal community’s formulation

of what we now know as proportionality, it does not, however, address its

4 In a similar sense, see Alexy (2010, 7).

> Itis no coincidence that numerous authors associate the principle of proportionality with the idea
of justice, from which would arise the prohibition of excessive sacrifices of liberty. For example,
see Jakobs (1985, 52); Deschling (1989, 118).

6 According to Schlink (2012, 719), the connection between the just and the proportional can be
traced back to Aristotelian thought, according to which the distribution of certain goods in society,
such as money, honour, etc., should follow a proportionate relationship to respective merits. Of
course, it is not possible to “deduce” a norm of proportionality from the concept of justice, even
when it is embedded in legal texts (see Bernal Pulido, 2007, 695-606).

7 See Jansen (2011, 59, 67). It should be emphasized once again that this is only an explanatory

reason, lacking any foundation for the theses according to which the concept of proportionality

would be “implied by the legal nature of fundamental rights”. On this possibility, see Bernal Pulido

(2007, 601); Canas (2017, 358).



normative foundation'® — specifically, the source for its membership into

current legal systems.

9 3.2 The justificatory reasons as normative foundation
of proportionality

7. Having identified the reasons that explain the content and widespread
recognition of the principle of proportionality in contemporary consti-
tutional systems — distinguishing these from the reasons that justify its
incorporation into legal systems — it is now the moment to examine the
potential candidates for the normative foundation of proportionality’s
validity qua membership.

First, due to its doctrinal significance, I will begin by analysing the complex
argument advanced by Alexy and his followers, who derive the principle of
proportionality from the “theory of principles.” After rejecting this hypothesis
for several reasons, I will briefly revisit how norms are incorporated into
legal systems. Next, I will examine the possibility that proportionality is a
logical consequence of the principle of the rule of law. Upon dismissing this
hypothesis, and aside from clear cases where proportionality is explicitly
created by normative authorities with the competence to do so, I will trace

its justificatory foundation back to the source of customary law.

3.1. A complicated story: conceptual implication from the theory
of principles

8. Alexy and his followers have attempted to derive proportionality

conceptually from the existence of principles within legal systems®.

8 Likewise, affirming the need to find a foundation in the Constitution for proportionality, see Schlink
(2012, 729); Barak (2012, 211). Some authors affirm the need for the foundation of proportionality
to be normative, although it can be drawn from any normative domain, such as that of morality
(see Tremblay, 2009, 7). It should be noted, however, that disregarding possible relations be-
tween law and morality, moral reasons can only serve the function of explaining the creation and
incorporation of norms into legal systems. At best, they could constitute a negative condition of
admission. Consistently with the positivist perspective adhered to, the normative foundation of
proportionality must be internal to the respective legal systems.

¥ Even stating that this is the dominant conception in the doctrine, see Borowski (2003, 129).
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According to the German philosopher, there exists a “relationship of recip-
rocal implication” between the norm of proportionality and the principled
norms that confer fundamental rights®°. More specifically, proportionality
is implied by principles as “mandates of optimization”—norms that require
their content to be fulfilled to the greatest extent possible, given factual
and legal possibilities. These principles are applied through balancing,
which in turn implies the principle of proportionality. This suggests that
the three tests of proportionality—suitability, necessity, and proportionality
in the narrow sense—are logically deduced from the optimizing structure
of principles. Therefore, rejecting the “theory of principles” would also
require rejecting proportionality?®' .

Alexy’s reasoning, which expresses the conceptual relationship of im-

plication, seems to rest on the following premises:

(1) According to the theory of principles, principles constitute mandates
of optimization;

(2) Principles are applied through balancing, an element of proportionality;
(3) The optimal realization of principles is ensured by proportionality;
Therefore,

(4) Proportionality follows from the theory of principles.

Setting aside the apparent circularity in the thesis that proportionality
and the theory of principles are mutually implicative, as well as the fallacy
of undue generalization—that all fundamental rights derive from principles
(for example, the fundamental right not to be tortured appears to function
as a rule rather than a principle)—all the premises of Alexy’s reasoning
are problematic.

Premise (1) depends on the acceptance of the claim that principles con-
ceptually have the structure of “mandates of optimization.” However, this is
a highly debated issue, and I believe there are strong reasons to reject this
thesis*. For instance, it seems inadequate for accounting for constitutional

permissions—such as the freedom of expression, for which it makes little

20 See Alexy (2019, 59).

21 See Alexy (2019, 59).

2 Also noting that a different definition of principles would lead to a different conclusion regarding
proportionality, see Méller (2007, 453).



sense to argue that there is a mandate to optimize. Furthermore, the thesis
partially relies on a pragmatic criterion external to the structure of norms,
asserting that principles are distinguished from rules by their method of
application—not subsumption, but balancing. In my view, principles are
better distinguished from rules by the nonspecificity and genericity of the
actions they regulate®.

Premise (2) is false for two main reasons. First, balancing is an intel-
lectual operation used to resolve conflicts that cannot be settled by the
conflict-norms of the legal system. It can also be employed to resolve
conflicts between rules when no other conflict norm is applicable. This
is clearly demonstrated by Alchourrén’s (1991) well-known example of a
conflict between the rules “it is obligatory to stop the vehicle at a red light”
and “it is forbidden to stop the vehicle near a military facility.” This conflict
arises only when a vehicle is at a red light near a military facility, and the
light turns red, creating a normative conflict that cannot be resolved by lex
superior, lex specialis, or lex posterior. Second, the conceptual assimilation
of balancing to proportionality is unfounded. It is crucial to distinguish
between balancing and the principle of proportionality — or even the test
of proportionality in the narrow sense. While balancing is an intellectual
operation aimed at establishing normative preferences, proportionality
is a norm, and proportionality in the narrow sense is simply one of the
three components of proportionality’s content. Although proportionality
in the narrow sense involves an operation of measurement — namely, the
weighing of the concrete intensity of interferences with principles — this
differs fundamentally from balancing, which is an operation designed to
determine normative preferences.

Consequently, premise (3) is also false. Principles are not mandates of
optimization, and proportionality does not determine the (in)applicability
of principles. Instead, it establishes a normative criterion to distinguish
between admissible and inadmissible outcomes in decision-making. Spe-
cifically, proportionality regulates the exercise of discretion by excluding
disproportionate alternatives when authorities engage in balancing.

The challenges faced by the thesis under consideration are, however,

even greater. Even if one were to charitably accept the premises of the

3 See Lopes (2017, 471); Sampaio (2023, 237).
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reasoning as true, the conclusion that proportionality is implied by the
theory of principles would never logically follow from those premises. In
fact, the reasoning not only commits a logical fallacy — a non sequitur
— but also, more specifically, the naturalistic fallacy. The problem, as is
readily apparent, lies in the fact that proportionality constitutes a norm. In
these terms, the reasoning attempts to derive a normative conclusion — the
norm of proportionality — from a set of factual premises. For this reason,
in order for Alexy to infer proportionality from the theory of principles,
the argument would necessarily have to include at least one normative
premise, or else it would violate Hume’s Guillotine.

The problem primarily lies in the conceptual confusion between balancing
and proportionality. As has already been established, while balancing is an
intellectual operation aimed at establishing normative preferences — spe-
cifically, identifying the norm applicable in cases of irresolvable normative
conflicts within the legal system — proportionality is a norm that regulates
this balancing process. It indicates which outcomes of balancing — such as
disproportionate legal rules or decisions — are constitutionally inadmissible.
Therefore, the relationship of implication exists only with the operation of
balancing, not with the norms that guide the balancing activity.

Strictly speaking, regardless of the logical possibility of conceiving
legal systems without principles and equipped with conflict norms that
exhaustively resolve all normative conflicts — systems which, realistical-
ly, are at best highly improbable — the inclusion of principled norms in
modern legal systems, given their generic and conflict-prone structure,
necessitates an intellectual operation to resolve irresolvable intra-systemic
normative conflicts, such as constitutional conflicts: namely, balancing®.
In other words, if any relationship of implication could be attributed to

the principled structure — assuming the inclusion of principles in modern

24 Recently, Vitalino Canas (2017, 374) proposed a possible new foundation for proportionality, namely
that of what he calls the “prima facie constitution”. According to the author, this involves both the
fact that the “constitutional reality” is “complex and pluralistic” and that the “constitutional texture”
is “extensive and filled with vague and indeterminate concepts,” which would support a plurality
of “competing claims,” leading to the proliferation of constitutional conflicts and imbuing the con-
stitution with a prima facie character, thus justifying the need for “harmonization instruments,” in
the author’s language. However, disregarding now the fact that it is not the norms that are prima
facie, but their applicability — this applies to all norms, not just principles—this thesis only survives
Hume’s guillotine if “harmonization” is reduced solely to the intellectual operation of balancing, and
not to proportionality itself. The author himself states that the concept of “prima facie constitution”
is “descriptive” (382), meaning that it could never be used to extract a norm like proportionality.



legal systems — it would be the necessity of an intellectual operation for
autonomously establishing normative preferences®.

By contrast, the manner in which balancing judgments are legally reg-
ulated depends on the norms incorporated for this purpose in each legal
system, and is thus contingent, as is the case with all legal norms?.

In summary, notwithstanding the conceptual relationships that may
be established between proportionality and other norms or concepts, the
foundations analysed above are, apart from explaining what led the legal
community to formulate the norm we now call proportionality, merely
philosophical approximations without any normative force. This means that
the validity, qua membership, of the proportionality norm in legal systems is
no different from other norms: either proportionality results from a source
of creation authorized by the respective rule of recognition, or it constitutes

a logical consequence of a norm belonging to the respective legal system.

3.2. A simpler story: the validity qua membership
of proportionality

9. The analysis and rejection of various hypotheses regarding the
foundation of proportionality’s membership to legal systems has led us to
the commonly known topic of the “sources of law.” As proportionality is
a norm, its incorporation into a legal system naturally depends on one of
the sources of law recognized within that particular legal system.

Let us briefly examine how norms are incorporated into legal systems
before proceeding to analyse the case of proportionality.

10. Validity, understood as membership in the set of legal norms, depends
on other norms that govern normative creation. It is therefore a commonplace

notion that a norm is valid in this sense if it satisfies the following conditions:

(a) it was created by an authority competent to do so within the respective
legal system;

(b) it has not been derogated by a competent authority; and

2 Obviously, this is not to say that balancing is “internal” to principles, as sometimes seems to res-
onate from Alexy's thought, since it constitutes an intellectual operation external to the structure
of norms. In the same sense, see Barak (2012, 237).

26 In a similar sense, although seeming to qualify proportionality as a way of solving conflicts, see
Barak (2012, 237, 241).
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(c) it does not conflict with another valid norm, in cases where the system
can resolve the conflict by determining the defeated norm to be invalid

(e.g., conflicts between statutory rules and constitutional principles).
Consequently, membership in the system jointly depends®” on:

(a) admission norms, which establish the necessary conditions for nor-
mative validity, corresponding to the forms of legal creation (“sources
of law”) accepted by the rule of recognition of each legal system; and

(b) expulsion norms, which establish the conditions under which valid
norms cease to be so, specifying the means by which a norm may lose its

validity (e.g., derogation, “desuetudo”, etc.).?®

In accordance with this framework, from the perspective of admission,
Romano-Germanic legal systems typically recognize the creation of legal

norms through:

(a) authorities endowed with legislative competence; and

(b) customary practices.
Additionally, in common law systems, there is typically also:
(c) norm creation through precedent.

Finally, in addition to norms explicitly contained in normative formulations
created in accordance with the rules of recognition of each legal system,
as previously noted, the identification of norms belonging to legal systems

includes one final possibility derived from the respective rule of recognition:

(d) the implicit membership through a logical inference based on norms

already within the system®.

27 See Alchourrén and Bulygin (2012, 111); Hart (2012, 99-100); Raz (200943, 150).

28 |n a similar sense, see Iturralde Sesma (2003, 123-124).

2 Distinguishing, in the context of norms resulting from formulations created by competent authorities
or those that are a logical consequence of other norms belonging to the system, between explicit
and implicit norms, see Guastini (2016, 236-237, 355). Paradigmatically, within the framework of
the rule of recognition, see Alchourrén and Bulygin (2012, 111); Bulygin and Mendonca (2005, 47).



In short, norms that constitute “logical consequences” of other norms
belonging to the legal system are also part of it*, if, and only if, they are
derived from explicitly stated norms through logically valid reasoning (i.e.,
deductive reasoning), whose premises are exclusively explicit norms. For
example, from an explicit norm that establishes that “adults have the right to
vote,” and another explicit norm according to which “people who are eighteen
years old are adults,” it is possible to logically deduce a third implicit norm
according to which “people who are eighteen years old have the right to vote™'.

Consequently, depending on the legal system in question, the “normative
foundation” of proportionality can only rest on one of the three modes of
law-making typically recognized in legal systems, or it must logically result

from an existing norm within that legal system.

11. Considering that the rule of law is perhaps the most commonly cited
normative foundation for the principle of proportionality by courts® and
scholars® — especially in the German context—particularly in cases where
proportionality is not explicitly enshrined in the constitution and thus
constitutes an implicit norm, it is important to assess whether such theses
might have a kernel of truth. However, as stressed, such a thesis would only
be valid if, and only if, the membership of proportionality in the system were
the result of a logically admissible deductive inference from the principle
of the rule of law**.

Now, disregarding the fact that the normative nature of the rule of law

is not self-evident—since the concept often appears descriptive®® — it can

30 See, for example, Wréblewski (1992, 77-78).
31 See Guastini (2016, 356).
32 Among many others, noting that the German Constitutional Court grounds proportionality on the
rule of law and the “essence of fundamental rights,” notwithstanding that the constitution does
not expressly refer to it, see Borowski (2003, 129); Grimm (2007, 385); Schlink (2012, 730); Merten
(2009, 535-536). The decision usually cited in this regard is BVerfGE 19, 342 - Wencker. Regarding
references in this sense made in Portuguese constitutional jurisprudence, see Canas (2017, 368).
In this sense, among others, see Hesse (1999, 148); Hirschberg (1981); Deschling (1989, 14);
Grabitz (1973, 584); based on a series of theoretical-conceptual assumptions that are difficult to
sustain (that the rule of law has constitutional pedigree, that it includes fundamental rights, that it
is based on a balance between fundamental rights and public interest, that balancing is carried out
through restriction clauses, and that these are based on proportionality), see Barak (2012, 226). In
Portugal, for example, see Gomes Canotilho (2003, 457); Miranda (2012, 302); Alexandrino (2017,
75-76); Novais (2019, 96); and in a somewhat naive way, Sampaio (2015, 182).
And not, as is sometimes suggested, ‘by definition’ — in this sense, see Novais (2019, 10).
Illustratively, Article 2 of the Portuguese Constitution states that “[tlhe Portuguese Republic is
arule of law (..).”
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be argued, from a conceptual perspective, that the rule of law is concerned
with the objective of guiding human behaviour. This requires legal norms
to be (i) general, (ii) public, (iii) intelligible and as clear as possible, (iv)
relatively stable, (v) prospective and not retroactive, (vi) consistent with each
other, and (vii) not prescribing behaviour that is alethically impossible*.
Under this formulation, one can say that the principle of the rule of law
logically implies the principle of legal certainty, which, in its objectified
form, demands the predictability of state action. Unfortunately, the same
cannot be said for the principle of proportionality, whose content refers to
the prohibition of choosing deontic means that are unsuitable, unnecessary,
or disproportionate to achieve the desired legal ends. This is because the
disproportionality of legal norms or decisions is not related to the objec-
tive of regulating human behaviour, but rather to the substantive negative
evaluation of acts and their respective deontic contents, which constitute
excessive restrictions — typically on principles, especially those that protect
fundamental rights and freedoms.

In summary, even through this reconstruction, it cannot be said that
the principle of proportionality belongs to legal systems by virtue of the
principle of the rule of law. This becomes evident, ultimately, because while
many legal systems recognize the existence of the principle of the rule of
law, they do not necessarily recognize the principle of proportionality.

12. The previous conclusion does not present issues regarding the
foundation of proportionality in legal systems that explicitly enshrine it
in their respective constitutional (or statutory) texts. In these cases, the
norm of proportionality becomes part of the legal system as it is explicitly
included in the normative formulations produced under the terms set by
the respective rule of recognition of the legal system, which (e.g.) grants
the constituent authority the competence to create the constitution.

The issue arises, however, in legal systems whose constitutional (or other)
texts make no express reference to proportionality. This lack of express
mention does not prevent courts from consistently applying the norm of

proportionality as a normative premise in their decisions, nor does it stop

36 |n a similar sense, see Celano (2015, 151-152); Raz (2009b, 214). In any case, considering that
the rule of law is often summarized as a “laundry list of the properties that a healthy rule of law
should have” (see Waldron (2002, 154), it becomes immediately clear that we are dealing with a
classic example of an “essentially contested concept,” largely due to its “extravagant vagueness,”
as there is no agreement on the necessary and sufficient properties that would define it.



the legal community from recognizing it as a binding norm of the legal
system. Therefore, the key to this seemingly irresolvable conundrum of
decades appears to lie in the remaining source of law-making: customary law.

As is widely documented and already mentioned, the “use” of the norm
of proportionality, as a “prohibition of excessive means”, by the legal com-
munity dates back to the German administrative police law of the 18th
century”, where it served as a limit on potential restrictions of executive
power over individual autonomy®. Since then, especially with the inclu-
sion of fundamental rights and freedoms in the constitutions of post-war
and authoritarian regimes, references to the norm of proportionality have
multiplied in jurisprudence and doctrine®, to the point where it is now
regarded as a “universal” or “global” constitutional principle*.

Notably, more recently, proportionality has been gradually and progres-
sively incorporated into judicial discourse by the German Constitutional
Court since the 1960s*, and today it constitutes an unavoidable norm
in the constitutional and legality control of deontic contents in the vast
majority of European and American legal systems, as well as in regional
(e.g., the European Union) and international legal systems*>. Unwittingly,
authors who explicitly refer to the gradual and progressive judicial use of
proportionality*® are alluding to and demonstrating the fulfilment of the
factual or behavioural condition of custom—the reiterated social practice.

In fact, the empirical evidence that the norm of proportionality has been
used by the legal community consistently, over decades, frequently, and

publicly, is unequivocal. Regarding the subjective or internal condition of

37 0On the topic, more recently, see Sweet and Mathews (2019, 60); Barak (2012, 175). See also Canas
(2017, 71); Brito (2009, 291).

38 See Gomes Canotilho (2003, 266).

39 |n addition to all the doctrinal references already made about proportionality, regarding jurispru-
dence, as an example, cf. the decisions of the German, South African, and Canadian constitutional
courts mentioned by Petersen (2017, 80); with exhaustive reference to the decisions of Portuguese
Constitutional Court, see Canas (2017, 223); among which, one may highlight the rulings No. 634/93,
of November 3; No. 187/2001, of May 2; or, more recently, No. 632/2008, of September 9.

40 See, for example, Beatty (2004, 162); Klatt and Meister (2012, 1; 2015, 30); Klatt and Meister (2014,
23); Sweet and Mathews (2019, 59); also on the “migration” of proportionality across Europe, see
Bernal Pulido (2018, 197); placing proportionality at the centre of what he labels as the “global
model of fundamental rights,” Méller (2012).

4 On this, see, recently, Lang (2020, 22). For an empirical analysis of its progressive use by the
Bundesverfassungsgericht, see Petersen (2017, 80).

42 See Klatt and Meister (2012, 2).

4 For example, see Holldnder (2011, 210-211).
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custom—the conviction of bindingness (or its normativity)—regardless of the
best way to conceptualize it, if it is generally understood as the acceptance
of social practice as constituting an ought to do, translated into a reflective
and critical attitude*!, it also seems clearly fulfilled*®.

Moreover, despite the various objections raised against proportionality,
the literature rarely echoes a complete rejection of the norm; rather, it
more restrictively critiques its excessive use or certain components, par-
ticularly proportionality in the narrow sense*. In this sense, and with a
more committed formulation of the internal element, there seem to be no
doubts about the internalization of proportionality as both a reason for
action and a reason to avoid disproportionately exercising decision-making
powers. One can observe a disposition to apply the norm of proportionality,
as well as a readiness to criticize deviations from its content and to accept
criticism in cases of non-compliance®’. This is sufficient to demonstrate the
existence of acceptance and commitment to the norm of proportionality.

Everything stated so far allows to conclude that, from the perspective of
membership according to secondary norms of admission to legal systems,
the normative foundation of proportionality is, ultimately, custom. In other
words, in the vast majority of legal systems, the validity qua membership

to the legal system of proportionality is acquired through customary law.**

44 More specifically, this critical reflective attitude is manifested through a set of behavioral disposi-
tions, namely: (i) a general disposition to comply with the demands arising from a certain practice,
(i) a general disposition to criticize deviations from the practice by other agents, and (iii) a dispo-
sition to recognize the reasonableness of criticism directed at our own non-compliance with the
practice (thus, more generally, referring to the Hartian internal point of view, see Kramer (2018, 61).

45 Without ever alluding to custom, but with some similarities in referring to the existence of a
“normative mechanism” linked to “diffusion and convergence resulting from the development of
a normative consensus within an elite group whose claim to authority is based on knowledge,”
see Sweet/ Mathews (2019, 60).

46 |n a similar sense, see Ossenbiihl (1993, 34).

47 "What can happen, and often does, are legal disagreements at the level of first-order judgments

about whether there was compliance or non-compliance with proportionality.

Claiming that proportionality is a “judge-made principle,” see Alec Stone Sweet and Jud Mathews
(2019, 2); and that it constitutes a “creature of judicial reflection on fundamental rights in a rule
of law,” see Thorburn (2016, 308). Nevertheless, the creation of the principle is not limited to
judges but is instead distributed among the broader relevant community of agents, as its use
is also evident among other officials. At best, it would result from an in foro custom, defined as
“custom constituted as law by the practice of legal officials” (see Gardner, 2012, 66). Additionally,
legal doctrine has sponsored and contributed decisively to the form in which proportionality is
now recognized. Generally referring, in a footnote, that legal systems can encompass the norm
of proportionality both when it is expressly mentioned in the constitution and when it has been
produced customarily, see Duarte (2021, 29).

3

4
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It is important, however, to clarify that the reference to the courts practice
of applying the norm of proportionality is not intended to suggest that its
title of validity is based on judicial custom. Rather, it indicates that such
institutional practice not only contributes generally to fulfilling the factual
condition of precedent but also often serves as the judicial recognition of
the existence of a customary norm.

Of course, this is not to say that in legal systems whose rule of recogni-
tion also admits precedent as a source of law creation, this could not be the
justification for its legal incorporation. For example, it can be argued that,
in the specific case of the Canadian legal system, the title of membership of
the norm of proportionality is rooted in the judicial precedent constituted
by the paradigmatic decisions of the Supreme Court in R v. Big M Drug
Mart Ltd (1985) 1 SCR, and R v. Oakes (1986) 1 SCR*. However, this seems
to be a more limited case.

Moreover, the conclusion that custom is the main source of validity of
proportionality is not invalidated by the fact that more recent constitutional
texts invariably make express reference to proportionality®®. On the contrary,
in many of these legal systems, the use of the proportionality norm was already
a normative reality that predated such textual inclusion. In this sense, the
express inscription in those cases merely formalizes the positive incorporation
of a norm that was already a member of the legal system by virtue of custom.

In conclusion, the normative foundation as the title of membership of the
norm of proportionality to legal systems invariably traces back to custom,
significantly bolstered by judicial practice. This reliance on custom also
accounts for the subsequent explicit incorporation of proportionality into

legal systems®'.

49 Different is the case of legal systems whose rule of recognition also provides for precedent as
a source of law creation. In this sense, it can be argued that, in the specific case of the Canadian
legal system, the title of validity of the norm of proportionality is rooted in the judicial precedent
constituted by the paradigmatic decisions of the Supreme Court R v. Big M Drug Mart Ltd (1985) 1
SCR, 352, e R. v. Oakes (1986) 1SCR, 139. Referring generally to the establishment of proportionality
in the Oakes case, because it was only at that time that the effect of proportionality in the narrow
sense was integrated, see Petersen (2017, 99); Sweet and Mathews (2019, 69).

50 Evenin the Portuguese case, although there are some doubts about the inclusion of proportionality

in the constitutional text, the truth is that it is mentioned several times: cf. articles 18, n® 2, 19, n®

4, and 266, n° 2. In the same sense, see Alexandrino (2011, 134).

In an informal discussion, Nogueira de Brito expressed doubts about the thesis of the customary
origin of proportionality, particularly due to the implausibility of such a complex normative concept
being explained by custom. However, it should be noted that custom does not explain the specific
contours of the norm’s content within legal systems, but rather materializes the source of law that

5
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G 4.2 Conclusion

Understanding the normative foundation of proportionality requires,
first and foremost, distinguishing between the reasons that explain the
incorporation and content of this norm in legal systems and the reasons
that justify its validity qua membership to the legal system. The explanatory
reasons for the norm of proportionality include the concepts of instrumental
and substantive rationality, which underpin two other foundational reasons
for its emergence: the pursuit of justice and the protection of fundamental
rights. However, as noted, these explanatory factors do not address the
justification for proportionality’s membership within legal systems.

A first justification for the incorporation of proportionality into legal
systems is ALEXY’s “theory of principles”, which seeks to derive it logically
from the existence of principles within legal systems. However, not only
are all the premises of this argument highly debatable — principles do
not seem to be mandates of optimization, both principles and rules are
applied through balancing, and proportionality is not a criterion for the
application of principles — but it is also unclear how it would be possible
to infer a norm from purely descriptive premises.

With this hypothesis dismissed, it is important to emphasize that, like
any other legal norm, proportionality belongs to a legal system if, and only
if, its incorporation results from one of the sources of law recognized by that
legal system rule of recognition—these are usually creation by a competent
authority, by custom, or by precedent—or if it constitutes a logical conse-
quence of other norms belonging to the legal system. Although the rule of
law is perhaps the most frequently mentioned foundation by scholars and
courts, the truth is that it would only serve as such if it were possible to
logically deduce proportionality from the rule of law, which is not possible.

An analysis of legal systems that incorporate proportionality reveals that,

beyond the more recent cases where it is explicitly enshrined in constitu-

incorporates it into the legal system. As emphasized, the explanatory reasons are primarily rooted in
the idea of rationality and the protection of fundamental rights. Interestingly, one might still question
whether the content of proportionality, as seen everywhere, is partly the result of modal constraints
stemming from the way humans are and reason (on the distinction between metaphysical, natural
or nomic necessity, and normative necessity, see Fine (2005, 235). That is, whether it is nomically
shaped by facts about human nature and our disposition for survival. Giving this explanation for the
Hartian thesis of the residual moral content of legal systems, see Toh (2021, 572-573).



tional texts, and the rarer cases, such as the Canadian one, where it results
from judicial precedent, it is possible to conclude that both its membership
and its content have been developed through custom, that is, through the
repeated use of the principle by the legal community—particularly, but not
exclusively, through judicial practices—which is undoubtedly accompanied

by the conviction of its bindingness.
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the pressing context of climate and en-
vironmental emergency demands a new
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decision making to achieve truly sustainable
outcomes.

1. Introduction: ecoproportionality in the Anthropocene

The principle of proportionality is inextricably linked to the very essence
of justice, expressing the idea that fairness arises from balance and equilib-
rium'. Legal decisions guided by the proportionality principle must carefully
weigh competing interests, ensuring that rights and obligations are aligned
with the challenges they address and the objectives they seek to achieve.

In an ecological law (Bosselmann, 2017a) framework, ecoproportionality
refers to the application of the principle of proportionality in environmental
law. The intrinsic connection between proportionality and justice conveys the
idea that equitable environmental outcomes depend on a certain symmetry or

consistency between the environmental needs and the correlated legal action.

' The principle is usualy studied associated with human rights and constitutional justice (Lopes et
al., 2021).
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However, environmental protection requirements depend on the current
state of the environment, whose evolution closely influenced by direct or indi-
rect human activities. This is where Anthropocene law plays a role. In ancient
times, human knowledge of the environment, and their ability to understand
and control the Earth’s forces, were extremely limited. In their struggle to
survive the harsh elements that seemed hostile to humans, communities relied
on strategies such as sacred rituals, magic, celebrations and sacrifices to placate
enraged volcanoes, storms, floods, and droughts (Brockwell et al., 2013). In the
Anthropocene, the status quo has changed radically. Over the last centuries,
humans have developed great knowledge about the Earth’s biogeochemical
processes and great technical capacity to influence natural processes deliber-
ately. Humans are now the main force shaping and transforming the Planet
(Crutzen, 2002). Consequently, the objective of preserving the Earth System
in a certain desired state depends on humans more than ever.

In this text, ecoproportionality is at the core of the critical decisions that

must be taken to face and desirably escape (Stiegler, 2017), the Anthropocene:

« Decisions on climate adaptation policy requiring the construction of
large-scale infrastructures, such as hydropower dams, massive water
transfer between river basins, or large coastal protection works such
as dikes, breakwaters, seawalls, and similar structures....

« Decisions on energy and climate policy, in order to phase out con-
ventional fossil fuels, like nuclear fusion power plants, investing on
the quest for nuclear fission energy?, engaging in geological carbon
sequestration (Directive 2009/31/EC)...

o Decisions regarding new promising products and prospective tech-
nologies, such as nanomaterials or smart materials, 5G internet or

quantum computing, satellite launches or lunar colonization...

All of humanity’s major advances through activities, products, processes,
projects, plans, programs or investments, now require legal considerations

that must be guided by the principle of ecoproportionality.

2 In southern France, 33 countries are collaborating to build an International Thermonuclear Ex-
perimental Reactor - ITER, the world's largest magnetic fusion device that has been designed to
prove the feasibility of fusion as a large-scale and carbon-free source of energy based on the
same principle that powers the Sun and the stars (more information on the ITER project https://
www.iter.org/few-lines ).



2. Understanding ecoproportionality

The best image to understand the role of proportionality in environmental
law is the old metaphor of the balance scale. This ancient symbol that can
be found in the classical representations of justice, both in the Greek and
Roman mythology (Curtis & Resnik, 1986).

What can be found on the two pans of the ecoproportionality balance scale?
In a context of sustainable development, the typical sustainability decision is
made using a mental balance scale with two pans, one side standing for the
economic activities contributing to human development and the other for
pristine natural spaces and a clean environment. Visualizing the metaphor
through concrete examples can vividly convey a stereotypical image of what is

at stake in sustainability decisions based on the principle of ecoproportionality.

Picture, on one side, high-speed
roads fragmenting habitats; large
scale mineral extraction dismantling
mountains; factory ships carrying
out predatory fishing; urban sprawl
sealing off vast areas of productive
soil;industrial wastewater treatment
plants watering down chemicals;
damsblocking the free flow of rivers;
tropical forests logged to make way
for cattle pasture.

On the other side, envision majestic
mountains surrounded by luxuriant
forest biodiversity; vibrant coral
reefs thriving with exuberant ma-
rine life; fertile soil with the scent
of wet earth and renewed life; pure
crystallin water flowingin afreeriver;
golden sandy beaches with turquoise
waters, framed by palm trees; vast
savannahs at sunset, with majestic
elephants strolling across the horizon

In any of the sketched scenarios, ecoproportionality involves balancing
environmental protection with competing interests, in a way that ensures envi-
ronmentally sustainable results. Using another visual metaphor, ecoproportionally
can also be seen as the literal translation of the sustainability wedding cake’.

In the next sections we will dive into ecoproportionality from the perspec-
tive of European Union, as an omnipresent principle in EU law that must be

considered in every public decision-making processes. Subsequently, we will

3 The Sustainability Wedding Cake is a diagram was elaborated in 2017 at the Stockholm Resilience
Centre. It is based on the sustainable development goals, approved by the UN in 2015 (United Na-
tion General Assembly Resolution A/RES/70/1, 2015) but replaces the rectangular layout and the
coloured box by three concentric overlapped circles with a bottom layer representing the ecological
limits, an intermediate social layer and an upper economic layer (Rockstrom & Sukhdev, 2016).

Undecidabilities and Law
The Coimbra Journal for Legal Studies 83



unveil the new context of ecological emergency and the changes it introduces

in ecoproportionality judgments.
3. What is at stake? The ubiquity of ecoproportionality

If we want to have a deeper understanding of the environmental values
which are to be protected through ecoproportionality, we must look for
them in the legal regimes that were designed to support decision-makers in
balancing environmental and non-environmental values. The paradigmatic
example is the administrative procedure of environmental impact assessment
(ETA). Established in EU law in the 80’s, the European EIA directive (Council
Directive 85/337/EEC) currently enumerates a list of all the environmental
“factors” that must be considered before approving a project: population,
human health, biodiversity, land, soil, water, air, climate, material assets,
cultural heritage and landscape, including risks of major accidents or disasters*.

These are the factors that suffer the effects of projects and economic activities
that pollute and degrade the environment. The factors are ambient elements
that shape living conditions and influence the health and wellbeing of humans’,
non-human species, and ecosystems, in line with the One Health approach®.

Simultaneously, the factors influence each other mutually. In the words of the
Directive, “the interaction between the factors” must as well be assessed and taken
into account (Center for International Environmental Law, 2023). Air pollution
contaminates the water, which contaminates the soil, and altogether constitute
a threat to human health, fauna and flora. Soil and water contamination (e.g.
microplastics) lead to air contamination which again jeopardizes health.

This is what makes the balancing required by ecoproportionality so hard.

Meanwhile, on the non-environmental side of the pan, we find projects’,

but we can also find public policies. The Directive on the assessment of the

4 Article 3 of the EIA Directive 2011/92/EU.

5 Using Mapping and Assessment of Ecosystems and their Services (MAES) methodologies (https://
biodiversity.europa.eu/europes-biodiversity/ecosystems/maes ) to evaluate, communicate and
balance the gains and losses of ecosystem services would contribute to clarify the relative relevance
of natural values, building consensus on sound decision criteria (Aragdo, 2021).

6 The One Health approach emphasizes the interconnection between human, animal, and envi-
ronmental health. The One Health Joint Plan of Action (2022 - 2026) https://wedocs.unep.org/
bitstream/handle/20.500.11822/40843/one_health.pdf?sequence=1&isAllowed=y is the first joint
plan launched together by the UN Food and Agriculture Organization, the Environment Programme,
the World Health Organization, and the World Organisation for Animal Health.

7 A project is the execution of construction works or of other installations or schemes, or other



effects of certain plans and programmes on the environment (Directive
2001/42/EC) imposes the fulfilment of a strategic environmental assessment,
for most public plans and programmes, such as plans adopted for agriculture,
forestry, fisheries, energy, industry, transport, waste management, water
management, telecommunications, tourism, town and country planning or
land use, plans likely to produce effects in Natura 2000 sites, or plans or
programmes which set the framework for future development consent of
projects. Strategic ecoproportionality contributes to the democratization
of political choices, preventing precipitated, unfunded or biased decisions.

In any case, whether for projects, plans or programmes, how can deci-
sions be ecoproportional?

A decision is ecoproportional when all reasonable less environmental-un-
friendly alternatives (Winter, 2018) have been considered and the mitigation
hierarchy has been respected. In the words of the Commission, “alternatives
are essentially different ways in which the Developer can feasibly meet the
Project’s objectives, by carrying out a different type of action, choosing an
alternative location or adopting a different technology or design for the
Project for example. Alternatives may end up becoming part of the Project’s
final design, or its methods of construction or operation, in order to avoid,
reduce or remedy environmental effects” (European Union, 2017, 45).

Returning to the scale metaphor, testing alternatives corresponds to having
a scale that has more than two pans. In the project side of the scale, the deci-
sion-maker must consider more than one version of the project. The alternatives
can be based on the diverse nature, size or location of the project® and must
also include the so called “zero option” or do-nothing scenario (European
Union, 2017, 46). Metaphorically, the abstention scenario is not represented
by an empty pan, but rather by two pans. One, containing a depiction of
the current status of the geographic area where it is intended to develop the

project, and the other a projection of the same area in the future. How much

interventions in the natural surroundings and landscape including those involving the extraction
of mineral resources. Some examples are projects for the development of agriculture, silviculture
and aquaculture, industry, tourism and leisure, infrastructure (urban development, transport, dams,
aqueducts and pipelines, coastal protection, water abstraction and transfer), waste management,
etc., mentioned in annex | and Il of the Directive.

8 Article 2 n1. Of the EIA Directive: “Member States shall adopt all measures necessary to ensure
that, before development consent is given, projects likely to have significant effects on the envi-
ronment by virtue, inter alia, of their nature, size or location are made subject to a requirement
for development consent and an assessment with regard to their effects on the environment”.
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into the future must the natural evolution of the area be assessed depends on
the expected life-span of the project® or on the level of prevision intended.

The mitigation hierarchy means that the choice should favour the option
that best avoids the impacts, or, if that is not possible, on the one that most
reduces the impacts. Alternatively, complementary measures should be
considered to minimize those impacts, and only as a last resort, if none of
these options are feasible, compensation measures for the impacts should
be adopted (Aragdo & van Rijswick, 2014). This is the mitigation hierarchy,
or the avoid-reduce-compensate (ARC) approach''.

The mitigation strategy relies strongly on fundamental environmental
principles, the most important of which are enshrined in the Treaties, as

will be seen in the following section.

4. Ecoproportional to what? Examining sustainability
and its subprinciples

In the European Union, the range of European policies has expanded over
time. To prevent contradictions that may arise during the implementation
of measures, the Treaty on European Union explicitly emphasises the need
for coherence across all EU policies'2.

Coherence means that policies should not conflict with one another and
should, whenever possible, promote synergies. Regarding environmental
protection, coherence requires integrating'’ environmental requirements
“into the definition and implementation of the Union’s policies and activities,
in particular with a view to promoting sustainable development™*. Agricul-

ture, transport, energy, fisheries, industry, trade, employment, health, civil

9 For instance, the useful life of a dam is around 100 years (Wieland, 2010).

©  When the project is expected to be operational indefinitely, as in the case of roads or other in-

frastructure construction.

This concept has been thoroughly developed in French law. See, for instance, Ministére de I'Eco-

logie, du Development Durable, des transports et du logement (2012).

Article 11n.3. “The European Commission shall carry out broad consultations with parties concerned

in order to ensure that the Union’s actions are coherent and transparent”.

B The original version of what is called today the “integration principle” was less strong. In the
wording of the article 130R n.2 of the European Economic Community: “environmental protection
requirements shall be a component of the Community’s other policies”.

4 Article 11 n.1 of the Treaty on the Functioning of the European Union.

IS}



protection, scientific research, tourism, are just some examples of European
policies and actions that must integrate environmental requirements (Dhondt,
2003), in accordance with the integration principle (Montini, 2018).

But what if during the process of integration of the environment in
other policies, there are serious clashes of values, severe contradictions of
objectives, or insurmountable conflicts of interest? The answer is simple:
in the European Union, a high level of environmental protection should
prevail (Squintani, 2019). This position is sharply stated in European Union
primary law: “the Union policy on the environment shall aim at a high level
of protection taking into account the diversity of situations in the various
regions of the Union. The Union policy on the environment (...) shall be
based on the precautionary principle and on the principles that preventive
action should be taken, that environmental damage should as a priority be
rectified at source and that the polluter should pay” "°.

Another equally clear statement is contained in the Charter of Funda-
mental Rights of the European Union, giving both the integration and the
high level of protection principle an even stronger legal status: “a high level
of environmental protection and the improvement of the quality of the en-
vironment must be integrated into the policies of the Union and ensured in
accordance with the principle of sustainable development™®. In this context,
the high level of protection is a surrogate of ecoproportionality, clearly
indicating a preference for strong environmentaly sustainable outcomes.

Furthermore, proportionality is the heart of sustainable development
(Bosselmann, 2017b), an umbrella principle that encompasses the other
principles, and also at the core of each and every environmental sub-principle
mentioned in the Treaty": namely precaution, prevention (De Sadeleer, 1999),
correction at the source (Kramer, 2018), and polluter pays (Aragédo, 2022). In
the operationalization of the various principles, the question arises: to what
should the necessary environmental protection measures be proportional?

In a very schematic way, the necessary weighing, rooted in proportion-
ality assessments, to be carried out during the application of the European

Union’s fundamental environmental principles, is as follows:

> Article 191 n.2 of the Treaty on the Functioning of the European Union.
6 Article 37 on Environmental protection.
7 Article 191 n.2 of the Treaty on the Functioning of the European Union.
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In sustainability-driven decision making, the
weighing depends onthe envisioned future and
onthelevel of effort deemed necessary and ac-
ceptableto achieveit. Environmental protection
measures should be proportional to the level of
environmental, economic or social priorities of
the desired future (How greenis the envisioned
future? How much effort to achieve it?)

Precaution applies in contexts of uncertainty,
whenthe causalnexus between pollutingactiv-
ities and environmental deteriorationis unde-
termined. Environmental protection measures
should be proportional to the nature of therisks
addressed (severity/plausibility of risks) and to
the safety ambition (How safe is safe enough?).
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edresults (How “clean” is “clean” enough?)
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(What can effectively be done at the source?)
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Making the polluter payis atoolto achieve fair-
erresults through effective preventive meas-
ures borne by the polluter. Proportionality of
the payments should be assessed considering
the current status of the environment and the
intended environmental results. (How much
should the polluter pay and when should the
payments be done to be more effective?)




This is how the ecoproportionality contributes to the normative den-
sification (Thibierge, 2014) of sustainability and other environmental
sub-principles in order to achieve a high level of environmental protection
through the integration of environmental considerations in other areas
(Aragdo, 2018).

However, although the law provides all the necessary legal tools to make

sound and sustainable decisions, in practice this is not always the case.

5. Poor ecoproportionality assessment: two case studies

It is not rare that the Administration or the Courts decide against the
environment and in favour of economic development, making the poor use
- or no use at all - of ecoproportionality. What is even more concerning
is that there are also cases of poor balancing in the laws. The next exam-
ples serve to illustrate the prevalence of non-environmental interests over
ecological values, disregarding the fundamental environmental balance,
at the expense of future generations, non-human species and ecosystems.

The first example comes from the European Union, in the context of the
European energy policy. In response to the hardships and global energy market
disruption caused by Russia’s invasion of Ukraine, the European Commission
implemented the so-called REPowerEU Plan, to phase out Russian fossil fuel
imports'. The moto of the plan is “affordable, secure and sustainable energy
for Europe”. Cost-effectiveness comes first, sustainability comes last, indicat-
ing the hierarchy of values behind the new European approach to energy. In
practice, this ambition, to rapidly increase renewable energy installation, is
operationalized through a presumption that renewable energy projects that are
developed in a “renewables acceleration area”, do not have significant effects on
the environment (Directive 2023/2413). If the renewable energy plant and its
related infrastructure is declared “of overriding public interest, serving public
health and safety”, the presumption can only be rebutted in duly justified and
specific circumstances, such as reasons related to... national defense.

This radical regime demonstrates how, in the grave context of war at

Europe’s doorstep, environmental values are subverted in a dangerous way.

8 https://commission.europa.eu/strategy-and-policy/priorities-2019-2024 /european-green-deal/
repowereu-affordable-secure-and-sustainable-energy-europe_en
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Such disproportional decisions may be understandable in the short term,
but can be highly detrimental and potentially devastating in the long term.

The second example comes from Portugal. At the national level, the most
outstanding case of poor balancing is the legal simplification created to
attract and support large investment projects by streamlining and speeding
up permit procedures (Decree Law 154/2013). These investment projects are
called PIN+: projects of potential national interest. The conditions for the
declaration of a project as a PIN+ are mostly the amount of financial invest-
ment, the number of jobs created, and the advancement of the technological
solutions implemented. When a project is pronounced as PIN+, the obstacles
raised by environmental and nature conservation laws become flexible and
can be smoothly overcome. Declaring a project as having “potential national
interest” in Portugal, is equivalent, in the European Union, to pronouncing
its top priority based on “imperative reasons of overriding public interest”
(IROPI). The IROPI requirement, set forth by the Natura 2000 directives,
serves as a condition for authorizing projects likely to disturb protected wild
species or natural habitats. In Portugal, the PIN+ regime has been used to
accelerate huge touristic projects, large industrial sites, massive data centres,
mega hydropower dams, vast agricultural developments based on intensive
irrigation, high-volume aquaculture facilities, etc. (Ledo & Santos, 2017).
These large projects are sometimes located in, or at least very close to, Natura
2000 sites, on which they usually produce extensive environmental impacts®.

The two cases of insufficient consideration of ecoproportionality de-
scribed, highlight the importance of having access to an additional legal
tool to establish limits on the acceptable compromise of environmental
values in favour of conflicting social or economic interests.

Such a tool is the “do no significant harm” principle, also known as
DNSH principle (TSI, 2023).

6. The core of protection: the “do no significant harm” principle

The DNSH principle serves as the ultimate stronghold against sus-
tainability policies that prioritize economic growth and social progress

¥ Since 2018, this system has been enlarged to support investments in the low populational density
and less developed regions of the country (Decree law 111/2018, article 4).



at the expense of environmental protection. In this sense, it is also a legal
instrument for the normative densification of ecoproportionality.

Its origin is in the 2020 European Regulation on the Taxonomy of Sustainable
Investments (Regulation 2020/852). The Taxonomy Regulation introduced the
idea that investments are only sustainable if they do not cause significant harm
to the environment. The taxonomy Regulation indicates, in a high degree of
detail, the general conditions that must be met, the environmental objectives
that cannot be harmed, and the minimum safeguards that must be guaranteed,
in order to allow the classification of an economic activity as sustainable.

These conditions, objectives and safeguards function as checklists to
evaluate and rate the environmental sustainability of public or private
investments. Consequently, both investments authorized by Member States
(especially within the scope of the European Recovery and Resilience Mech-
anism (Regulation 2021/241)), and the investments on activities of economic
business operators under the conditions established by European legislation
on due diligence (Directive 2022/2464) are covered.

The operationalization of the “do no significant harm” principle was
undertaken by a delegated regulation®, a directive (Directive 2022/2464)
and communications (Commission Notice 2021/C 58/01, 2023/C 211/01,
C/2023/111) from the European Commission, which helped to operationalize,
with practical examples, the obligations that are enumerated, but scarcely
developed, in the Taxonomy Regulation.

Yet, the Taxonomy Regulation contains a catalogue of six environmental
objectives (article 9): climate change mitigation; adaptation to climate change;
protection and sustainable use of water and marine resources; transition
to a circular economy; pollution prevention and control; protection and
restoration of biodiversity and ecosystems.

According to the Delegated Regulation, for an activity to be qualified as
environmentally sustainable, three main conditions must be met. It must
make a substantial contribution to at least one environmental objective;
do not cause significant damage to any of the other five environmental

objectives; comply with minimum safeguards.

20 Commission Delegated Regulation (EU) 2021/2178 of 6 July 2021 supplementing Regulation (EU)
2020/852 and Directive 2013/34/EU concerning environmentally sustainable economic activi-
ties https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A02021R2178-20230101
(amended by the Commission Delegated Regulation (EU) 2022/1214 of 9 March 2022 https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32022R1214.
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The environmental ambitions that must be pursued by sustainable
economic activities are: contributing to the reduction of greenhouse gas
emissions (the target being a 55% reduction in 1990 levels by 2030); carbon
neutrality and adaptation to inevitable climate change by 2050; protecting,
conserving and improving the European Union’s natural capital; protecting
human health and well-being from environmental risks; and leaving no
one, and no place, behind.

In short, the DNSH principle means that even if on one pan of the ecopro-
portionality scale there are enormous benefits, the environmental objectives
on the other pan cannot be ignored or set aside. The guidelines provided
by the DNSH principle are particularly important for intra-environmental
conflicts. In fact, it is not uncommon that projects aimed at achieving one
environmental objective, to unintentionally undermine another.

The most frequent clash is between climate change (mitigation or ad-
aptation) on one hand and biodiversity, water, or circular economy on the
other. The examples abound: windmills require vast open areas which may
lead to deforestation; large birds collide with the blades of wind turbines
and small birds and bats die from lung collapse due to low pressures near
the turbines (Baerwald et al., 2008); hydropower dams prevent the fish
from migrating upstream to spawn, and aggravate water eutrophication
due to overheating and lack of oxygenation in the stagnant water of the
reservoir (Cabral et al., 2024); thermoelectric power plants operating on
forest biomass prevent the use of woody products (resulting from forest
cleaning) for the production of wood-based products such as particleboard
or fibreboard; the permanent need for raw materials to burn due to the
thermal inertia of the installation may induce clearcutting (Zero, 2021).
The list could go on...

Being quite recent, the capacity of this principle to serve as a compass
to guide decision-makers and to overcome the oxymoron inherent in the

concept of sustainable development (Redclift, 2005) remains to be seen.

7. Ecoproportionality in a time of emergency

Since the mid-20th century, the climate and ecological crises have escalat-
ed and reached unprecedented levels, as a consequence of the intensification

of water, energy and natural resource consumption, necessary to economic



development. This phenomenon of symmetric growth of economic indi-
cators in parallel with environmental degradation and resource depletion
indicators is known as the great acceleration (Stephen et al., 2015). The
fatal mismatch between global development trends and the limited Earth’s
capacity® lead to the overshot of the planetary boundaries (IPBES, 2019).

The growing number of climate and environmental emergency declara-
tions reflects increasing political concern over the severity and aggravation
of the global ecological crisis. According to the Climate Emergency Initia-
tive??, the number of emergency declarations (by cities, regions, states and
international organizations) is expanding rapidly. By 2024, in 40 countries
and 2,364 jurisdictions, representing a combined population of 1 billion,
had issued official climate emergency declarations.

In the European Union context, a climate and environmental emergency
Resolution was adopted by the European Parliament in November 2019
(Resolution 2019/2930), benefiting nearly 450 million European inhabitants.
The wording of the Resolution is quite strong, and the sense of urgency is
impressive: “immediate and ambitious action is crucial to limiting global
warming to 1,5° C and avoiding massive biodiversity loss. (...) Declares a
climate and environment emergency; calls on the Commission, the Member
States and all global actors, and declares its own commitment, to urgently
take the concrete action needed in order to fight and contain this threat
before it is too late”.

The formal recognition of the climate and environmental emergency by
the only institution of the European Union that is democratically elected
by the European citizens*, cannot fail to have legal implications.

One of the most obvious implications is giving prominence to ecopro-
portionality and shifting from a balanced scale to a scale tipping in favour
of the environment. This interpretation was supported by the European
Court of Human Rights in the Klimaseniorinnen Case decided by the Court
in 2024: “Having regard, in particular, to the scientific evidence as regards
the manner in which climate change affects Convention rights, and taking

into account the scientific evidence regarding the urgency of combating the

2 In the 60's Kenneth E. Boulding had developed the metaphor of a spaceship to describe the radical
finitude of Earth’s resources (Boulding, 1966).

2 More information at https://climateemergencydeclaration.org/.

2 In accordance with article 223 of the Treaty on the Functioning of the European Union.
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adverse effects of climate change, the severity of its consequences, including
the grave risk of their reaching the point of irreversibility, and the scientific,
political and judicial recognition of a link between the adverse effects of
climate change and the enjoyment of (various aspects of) human rights (see
paragraph 436 above), the Court finds it justified to consider that climate
protection should carry considerable weight in the weighing-up of any
competing considerations. Other factors militating in the same direction
include the global nature of the effects of GHG emissions, as opposed to
environmental harm that occurs solely within a State’s own borders, and
the States” generally inadequate track record in taking action to address
the risks of climate change that have become apparent in the past several
decades, as evidenced by the IPCC’s finding of “a rapidly closing window
of opportunity to secure a liveable and sustainable future for all” (see
paragraph 118 above), circumstances which highlight the gravity of the
risks arising from non-compliance with the overall global objective” *.

In other words, in a context of proclaimed emergency, the “do no
significant harm” approach is not sufficient anymore. What should be
categorically prohibited is environmental harm - either significant or not
so significant. Only insignificant harm could be tolerated (and should
nevertheless be compensated).

Besides, in a context of formally proclaimed emergency, environmental
policy should be much more ambitious. Aiming at no harm is not enough.
Neutrality is insufficient. Restoration (Regulation 2024/1991), rehabilitation,
remediation, recovery, regeneration (Mendes et al., 2022) are, more than
ever, necessary. Environmental-positivity is an imperative and the only

proportional approach.

8. Conclusion: evolution of ecoproportionality

The examples of flawed ecoproportionality assessments emphasize the
necessity of strong legal tools, such as a the DNSH principle, to support

accurate legal interpretation. However, the alarming climate and biodiver-

24 Paragraph 542 of the European Court of Human Rights judgement of the 9" April 2024 on the
Application no. 53600/20 in the Case of Verein Klimaseniorinnen Schweiz and Others V. Swit-
zerland (2024).



sity crises call for an evolution towards and even stricter interpretation of
ecoproportionality®, one that focuses on environmental-positivity. Human
activities must contribute to enhancing the state of the environment and
reversing climate change®.

More than ever, ecoproportionality must gain doctrinal attention, legal
importance, and practical relevance. Most of all, this principle must evolve
to meet the escalating demands of a time marked by the environmental

and climate emergencies.
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ABSTRACT

The rule of law is fundamentally anchored
in the legality of state actions, ensures
that state bodies operate within the legal
frames. The interplay between legality and
proportionality is crucial, as the legality
test assesses whether actions are lawful,
while the proportionality test evaluates
the balance of interests involved. Together,
these principles create an actual scope of
individual autonomy against the potential
overreach of state power, emphasizing the
importance of justice based on individual
rights rather than majority interests. The
principles of legalism and proportionality
are coherent in the task to limit state power

and protect individual rights. While legalism
provides a formal structure for governance,
proportionality ensures that any limitations
on rights are justified and balanced against
the need to protect individual autonomy.
The relationship between these principles is
essential for maintaining a just legal order,
where the protection of individual rights

is prioritized, and the potential for political
influence in judicial decisions is minimized.
This coherence is vital for fostering a legal
culture that respects individual freedoms
while ensuring that state actions remain
within lawful bounds.
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1. Philosophy of state action in the light of legalism and

proportionality

The rule of law anchors its existence in the assumed legality of the ac-

tions of state bodies. This is understood as acting on the basis and within

the limits of the law, which meets the Weberian standard of legal action.

In other words, state organs are subject to the law in the same way as the

individual. Thus, the main emphasis of legal action is on being bound

by the law, and more specifically, on fidelity to the legal text in terms of

acting on the basis of the norm of competence, as well as the existence of

a legal basis for individual decisions. In the field of application of the law,
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i.e., the very making of individual decisions on the basis of general norms
included in the legal text, the possible confluence of two fundamental tests
of the correctness of the action of state bodies - the test of legality and the
test of proportionality - is revealed. The first determines the assessment
of the legality of the action of an organ or court, the second assesses the
proportionality of the means of action. The first in assessing the formal
aspect of the rule of law is intersubjectively verifiable, the second inevitably
accentuates the material element-weighing interests, hence it becomes the
basis for building a certain vision of justice (i.e., based on the primacy of
the interest of the individual rather than the majority).

The premise of legalism in the action of state bodies is the belief that the
law (primarily the legal text) is able to determine the decision of the body. This
determination must concern the formal aspect - the competence basis for the
decision and the material aspect - that is, the basis for the decision is so clearly
drafted that the basis for the decision is the legal text and not the authority.
From a practical point of view, the substantive basis of the decision can raise
problems of interpretation, the linguistic indeterminacy of legal texts excludes
the subsumptive nature of the application of the law. However, judicial or clerical
practice shapes the canons of interpretation that standardize the process of in-
terpreting linguistically vague provisions, and thus the vagueness does not raise
controversy from the point of view of the potential arbitrariness of the decision.

The principle of proportionality, on the other hand, determines the proce-
dure for resolving conflicting interests-individual and public. Its application
thus builds the core narrative of legal culture, answers the question of fairness
and the necessity of encroaching on the autonomous sphere of the individual
determined by constitutional guarantees.

Essentially, therefore, the two principles and the resulting tests that form
the basis of the culture of democratic states are possibly complementary in
several spheres. Both create a common standard limiting the actions of public
authority, both touch the sphere of individual autonomy and protect it, the
behavior of both principles is subject to control especially by the Constitution.
All these factors together draw a picture of the justice of a legal order based
on the balance of the public and the private.

The analysis of the two tests leads one to reflect on the necessary rela-
tionship of the two for the preservation of individual autonomy and the
dangers of merely basing the assessment of the actions of a state body on

the requirements of legality.



2. Principle of proportionality

Liberal constitutionalism is based on the assumption of the constitutional
norm as a defense shield for the individual against values gaining majority
support in legislative discourse. It means the relevance in constitutional
discourse (i.e., the procedure for reviewing the constitutionality of an act
of the legislature) of any value protecting individual autonomy as long as
this is not precluded by the principle of harm (Mill, 1998, 4)'.

Such a role in liberal constitutionalism is played by the principle of pro-
portionality, in supranational law terminology is used the term limitation
clauses ( with the fact that the conflict of substantive norms primarily
concerns declaratively defined human rights and freedoms), in American
constitutionalism, on the other hand, the concepts of tests are operated
(strict scrutiny, intermediate scrutiny, rational basis scrutiny). The case law
establish the value of right and in consequence the type of test witch should
be applied (Spece & Yokum, 2015, 285). Regardless of the nomenclature, the
essence of resolving conflicts of values captured in the form of substantive
norms is shifted to procedural assumptions. The principle of proportionality,
by its very nature being a peculiar procedure inherent in the assumptions
of legal discourse, consistently for these theories is constructed in such a
way as to ensure the ethically peculiar correctness of discourse, within
the framework of which the constitutionally relevant values coming into
conflict in concreto - that is, within the framework of the juxtaposition
of a specific regulation of a legislative act with the constitution - will be
juxtaposed and subjected to a weighing procedure in a manner appropriate
to the requirements of discourse. In other words, the test of preserving the
proportion of restriction of one value in favor of another, must meet the
ethical requirements of discourse - based on the requirement of coherence
with the essence of liberal constitutionalism. Such requirements are the
interpretive presumption of preference for the right and freedom of the
individual when confronted with the value protecting the public interest,
relevance for the discourse of values protecting the individual not gaining

support in the statutory discourse as the one that exemplifies in principle

T Mill puts it, the basis for limiting individual autonomy can only be “is to prevent harm to others”
(Mill, 1998, 14).
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the will of the majority ( this is a consequence of parliamentarism as a
representation of the will of the majority of voters), the public interest
should be a representation not of the abstractly assumed will understood
aggregatively, and should represent that individual interest that receives
the support of public authority. Thus, the principle of proportionality is
a consequence of recognizing the relevance of each individual interest
by including it in the constitutional discourse, and in its requirements it
creates assumptions for balancing values coherent with the assumptions
of liberal constitutionalism.

The principle of proportionality, a formula in the nature of a limiting
clause, the literal wording of which manifests the assumed constitutional
order of preferences, under which the principle is the protection of rights
and freedoms and the exception is their limitation, is a consequence of the
philosophical and legal assumptions of liberal constitutionalism. Thus,
it means exposing the constitutional principle materially declaring the
protection of the right or freedom of the individual, as a model for sub-
constitutional legislation. It is a declaration of liberal democracy that is,
setting the majority manifesting its will in subconstitutional acts the limits
of this will. At the same time, the relevance of protecting the constitutional
autonomy of each individual potentially opens up the problem of conflict -
the collision of these principles. Constitutional principles or the principle of
proportionality in its constitutional formulation (reinforced by their genesis,
i.e., the political philosophy of individualism inherent in liberalism) create
an order of preference - the priority of protection of rights and freedoms
in conflict with the interest exhibited in the subconstitutional regulation,
and at the same time sets the procedure for its limitation (the correctness
of the constitutional discourse). Pro libertate preference for constitutional
protection and the formulation of the conditions for the correctness of the
limitation procedure must be mutually coherent and not negate the essence
of liberal constitutionalism - that is, the constitutional norm treated as a
barrier to the unlimited will of the majority of society or those in power.
Determining the weight of the constitutional principle in the procedure
of balancing values (application of the principle of proportionality) is an
in concreto assessment of constitutional jurisprudence and the application
of limitation clauses by international judicial bodies established to protect
rights and freedoms. This means tahat the essence of the right or freedom

is naturally possibly influenced by this jurisdiction. Moreover, coherent



interpretation of the right’s or freedom’s essence, should be extra protection
against state’s antiliberal usurpations based on concept of national identity.
Nevertheless application of individual right or freedom necessively concerns
the open concept of the legal principle. Not only the essence might be in
question specially in political discourse-that one can be restricted by the
concept of coherent interpretation, more problematic is the nonconclusive
manner of application of these norms which means weighting of conflict-
ing principle. The problem of continuity or discontinuity with respect to
the earlier jurisprudence of the so-called core or essence of the right and
freedom - that is, the interpretive determination of such right in the light
of supranational background of assistance of such rights, must be faced also
with manner of weighting and the vague of principle in broader culture (
not national). These factors constitute a political metaground for propor-
tional discourse. The legal discourse captured by reference of politicization
in constitutional discourse, mask the actual rejection of the interpretive
presumption pro libertate in constitutional jurisprudence. This is very
dangerous process so the theory of principles and the clarity of application
of the principle of proportionality guarantee the lack of politicization.
The essence of the application in jurisprudence of the principle of propor-
tionality is underpinned by the theory of principles of law. These concepts
are based, firstly, on the assumption that constitutional rights and freedoms
are norms that take the form of legal principles, and this is generally a type
of norm differently applied then legal rules. Within legal theory, the only
controversy is whether the difference between a legal principle as a norm
and another type of norm -legal rules is a logical difference. Legal rules in
these concepts are usually based on Herbert Hart concept of rules (Hart,
1961). The theory of principles is richly developed on the ground of legal
theory (Alexy, 2002; Dworkin, 1967-68; Toubez-Muniz, 1997). The principle
of proportionality in consequence boils down to the material-legal aspect
(of course, the formal aspect examined in the application of the principle
of proportionality is also important, that is, the requirement to preserve
the appropriate type of subconstitutional act, but nonliberal interpretation,
more restrictive limitation take place in nonproportional material aspects
of the principle of proportionality). The most important question is how to
justify the constitutional correctness of the application of the proportionality
test, that is, the collision of principles-norms defined in a very general way

even while specifying jurisprudentially and theoretically what the test is
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actually supposed to mean. Within the civil law culture, the prevailing
concept in this regard is that of Robert Alexy, developed on the basis of the
jurisprudence of the German Federal Constitutional Court, which firstly
does not differentiate the application of the principle of proportionality due
to the type of constitutional right subject to restriction and secondly, the
effect of a positive proportionality test, i.e. of recognizing a restriction as
constitutional contains an assumed element of recognition resulting from
the application of a sub-assembly of the proportionality test referred to as
the proportionality test sensu stricto being solely an assessment of the so-
called legal possibilities of restricting a right resulting from assessments
that escape causal reasoning (instrumental rationality) (Alexy, 2000, 300).
In American constitutional jurisprudence tree different types of scrutiny,
differently applied are the consequence of the kind of right which is limited.
This mean that judiciary creates the vague of principle due to the previous
institutional background, that the principle got. The discretion is more
restricted and the process of the assessment of proportionality is more clear.

However, returning to the analysis of the sub-principles that make up
the principle of proportionality, which is crucial for the civil law system,
and moving on to their characteristics, it should also be noted a very
important cultural feature affecting the application of the principle of
proportionality, that is, the commitment to interpretive textualism even
when the interpreted text is the constitution and its effect but the cause and
therefore a kind of reduction of constitutional interpretation involving the
elimination in the process of applying the law of philosophical and legal
considerations inherent as a pre-understanding of the text of the consti-
tution. In other words, the tendency to interpret only the linguistic text
of the Constitution is a result of, but also entails in the application of the
principle of proportionality the elimination (evident in the justifications
of the rulings of constitutional courts) of extra-textual considerations
that are relevant to the understanding and interpretation of individual
subsets of the principle of proportionality (especially in the assessment
of the so-called. legal requirements for the limitation of a constitutional
right) and underlying this principle that is, first of all, the conditions that
liberal constitutionalism brings (that is, in particular, the requirement of
pro libertate interpretation, and the unconstitutionality of aggregative
reasoning - ie. assuming that it is possible to evaluate the necessity of lim-

iting a constitutional right through utilitarian reasoning, in other words,



that in the evaluation of proportionality the majority reasoning typical of
parliamentary discourse can be used as an argument - i.e., the situation of
protecting the right of a larger number of people even if this right were to
be less drastically affected by protecting an individual constitutional right,
can be used as the prevailing argument for constitutional adjudication in
the application of the principle of proportionality).

The principle of proportionality in its constitutional application consists
of three tests (sub-principles) that the constitutional court evaluates when
assessing whether a sub-constitutional regulation is constitutional: the
principle of effectiveness (a requirement that is so-called. factual, which
means that its evaluation implies the need to apply the causal arguments
typical of empirical evaluations; that is, in the evaluation of this test are
evaluates whether the subconstitutional regulation is able to achieve the
goal it assumes), the principle of necessity (factual-legal requirement, which
means that the court examines whether the subconstitutional regulation
limiting the constitutional right is necessary, in the sense of whether it
is possible to achieve the same effect otherwise less encroaching on the
constitutional right; here the reduction of the constitution only to the text
without the background of liberal constitutionalism allows the use of util-
itarian arguments, i.e., the concession to the group by virtue of its greater
representation may prevail the more important constitutional interest but
not gaining greater social representation), and the principle of proportion
sensu stricto ( the so-called. legal requirement which in essence is supposed
to mean evaluating and weighing only constitutionally relevant values that
have the support of the law).

The principle of proportionality understood in this way can create a
trap for itself, i.e. for its individualistic assumptions. First of all, jurispru-
dence does not create sharpened criteria for the possible limitation of a
constitutional right due to the type of right. In other words, a right that
is particularly sensitive to the preservation of individual autonomy, e.g.
freedom of speech, by working out special strictures in the application of
the sub-rules of the principle of proportionality could result in the practical
impossibility of their restriction by a sub-constitutional act. Constitu-
tional jurisprudence limiting such a fundamental right would not only in
concreto have to justify the correctness of the application of the principle
of proportionality, which is not difficult in the situation of reducing the

interpretation of the Constitution to the text and leaving discretion in the
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application of the principle of proportionality sensu stricto, but such a
ruling would have to undermine the jurisprudentially developed procedural
requirements of strict proportion evaluation in a situation where a right
recognized in jurisprudence as essential is involved. Strengthening the
effect of protection should also be achieved by redefining the concept of
presumption of constitutionality of subconstitutional acts. In accordance,
moreover, with the textual wording of the restrictive clauses - principle
the protection of a right should be treated as a principle rather than its
limitation, and to conclude that, at least in relation to rights and freedoms
that are sensitive to individual autonomy, the argumentation should be
reversed and the procedure for applying the ratio assessment should be
based on the presumption of unconstitutionality of a restriction of a right
or freedom that is essential to individual autonomy. In addition, assessing
the legal weight of conflicting principles in a strongly textual legal culture
allows to justify as constitutional the effects of applying the principle of
proportionality inconsistent with legal constitutionalism. These are the
fundamental pitfalls that allow the introduction of the argumentation of
the antithesis of liberal constitutionalism into institutions formed as an
achievement of individualist thought, i.e. the essential protection of indi-
vidual autonomy and the need to create a counterweight to parliamentary

discourse within the framework of constitutional jurisprudence.

3. Legalism

The concept of legalism was introduced into the scientific discourse
in Western culture by John Locke (Locke, 1988, 323-331)%, proposing the
subordination of the state to law, while in conceptualized form it was
proposed by Max Weber. He distinguished so-called legal rule from the
other two forms of government: traditional rule and charismatic rule. What
is characteristic of the legal form of rule is its reliance on formally intro-
duced rules and principles and their legitimacy by virtue of the authority

attributed to such law. The system of legal authority is complemented by a

2 Locke assumed in the second treatise that government should be based on a law that binds
everyone including the governed. The rulers are bound by the social contract and the ruled can
use the law of resistance in case of violation of the rules of government (Locke, 1988, 400-419).



bureaucratic apparatus operating in a hierarchical structure and what Adolf
Merkl and Hans Kelsen (Kelsen, 1967, 221-229; Paulson, 1998, 154) later
called the hierarchy within the sources of law and the relation of authority
within the dynamic structure of norms. Weberian bureaucratism is an
apolitical official, impartial, issuing decisions in the manner prescribed
by procedural norms.

The authority of power is based on the so-called rational basis, i.e. on
the belief that the legitimacy of normative rules and the right to exercise
power of those who have assumed and exercise power on the basis of these
rules is justified by the authority of legality (Weber, 1999a, 116-119)°. This
means that the authority of power is a reflection of the authority of legal
rules. Compliance with the law is the result of - as Weber puts it - imper-
sonal order (impersonal order), there is no authority of man, and there is
the authority of office (that is, not the authority of the person internalizing
the traditional exercise of power or the person whose authority derives
from special trust or devotion) (Weber, 1999a, 69). A legal norm derives its
legitimacy either from acceptance or the fact of introduction by an authority.
The desirability or rational value of the norm, in turn, is the primary factor
in its legal adaptation. The authority of the norm is also associated with the
bureaucratic apparatus, which means that, according to Weber, the ration-
al authority of law consists of: an organized bureaucracy bound by legal
norms, the norm of competence as the basis for the action of the official as
an administrative body, a hierarchical structure of organ dependence, the
substantive preparation of the official, the objectivity of official decisions
(Weber, 1999a, 116-119). Bureaucratic authority led by the first official is
technical, apolitical in nature hence constitutes the continuity of the state
structure regardless of political changes (Weber, 2005, 152-164). An entity
with authority based on legal domination (legal domination) is also subject
to rules shaping legal regulations. The ruling entity, as a rule, is the highest
(superior) of those entitled to the indicated function (Weber, 1999b, 99-101).

Conceived in this way, legalism sets the basis for a formally understood

rule of law, i.e. basing the functioning of government on the norm of

3 In addition to the authority of legality, Max Weber distinguishes between two more forms of
authority that legitimize power: authority based on traditional grounds and authority based on
charismatic grounds. The former stems from devotion to immortal traditions, while the latter stems
from devotion to the peculiar charismatic qualities of those in authority (Weber, 1999b, 99-108).
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competence. Characteristically, legalism has no reference to the axiological
requirements of the content of the law. Complementing the principle of
legalism is a model of the application of law that excludes judicial discre-
tion, except for the concepts intended by the legislator, which are open to
interpretation. However, the assumed mechanistic nature of the application
of the law suffers from a fundamental conceptual difficulty when the basis
of the decision is a norm that takes the form of a legal principle.

The theoretical-legal peculiarity of a legal principle - especially in the
area of normative regulation of the protection of individual rights - results
from the necessity of the applying entity to carry out a process of weighing,
that is, to assess the degree of possible application of the principle (and thus
the degree of restriction of its application motivated by the protection of
other values of the legal order conflicting in concreto with the principle).
The application of this type of norms is not determined only by their
disposition, but is the result of the requirements of proportionality in the
application of conflicting norms. The otherness of their application concerns
both the methods used to interpret the principle and the assessment of its
permissible limitation. The peculiarity of the application of the principles
is so apparent that, from a legal perspective, it can raise a dilemma as to the
possible reconciliation of the classically understood principle of legalism
with the textually elusive requirements of the principle of proportionality,
which are the basis for assessing the legality of a violation of a principle,
for example, a constitutional one. In practice, this means the visibility of
the discretion of the body applying the law, identifiable as the assumed
margin of discretion both in interpreting the norm and in determining its
scope of application. The confrontation of the application of the principle
of proportionality determining the scope of application of a legal principle
with the classically understood principle of legalism, therefore, requires a
redefinition or at least an indication of the dissimilarity in the degree to
which the body applying the legal principle is bound by the legal text. The
classically understood principle of legalism and, consequently, the basis
for the pillar of the doctrine of the rule of law ideally leaves the entity
applying the norm to state law in the position of being the mouth of the
legal text with a minimum of decision-making slack. Interpretation with
an element of normative novelty or the authority’s determination of the
degree (scope) of application of a norm is certainly not the realization of an

abstractly idealized construction of the relationship between the lawmaker



and the law applied. The rule of law as the basis for the functioning of state
bodies especially implications in connection with its reinterpretation in
the situation of the application of legal principles can be seen against the
background of the application of constitutional principles. The application
of constitutional principles with a strong paradigm of legalism of the action
of the constitutional court means the adoption of doctrines of interpretation
of subconstitutional acts for the purposes of the constitutional norm, and,
moreover, the application of the principle of proportionality in a way that
masks the discretionary nature of constitutional jurisprudence.

The relationship of minimizing recognition as the best realization of
the principle of legalism is particularly evident in civil law countries, and
especially in this cultural area, the unification of doctrines of interpre-
tation of the subconstitutional and constitutional norm is evident in the
legal discourse in order to possibly eliminate the charge of discretion and
thus shake the foundations of legalism of judicial action. The most com-
mon is the attempt to adapt the doctrines formed in connection with the
application of subconstitutional norms to the text of the Constitution, i.e.
the dominance of literal interpretation, doctrinaire textualism, i.e. to base
interpretation as much as possible on the understanding of the text and -
in the best version - on the assumed as possible objective understanding
of the text. This, in turn, gives rise to a clear incompatibility of textual
doctrines of interpretation with constitutional principles, both because of
the way they are linguistically framed, forcing the “filling of the text” with
extra-textual understandings of clauses such as privacy, dignity, equality,
for example, and the incompatibility with the specifics of the process of
assessing the degree of application (limitation) of the principle occurring
in the application of the principle of proportionality. The classical model
of subsumption, dominant in legal thinking about the application of law,
in the context of constitutional principles is impossible to sustain. Thus,
legalism on the grounds of the application of the constitution requires
taking into account the necessary element of fulfillment of the content
of the law (even not always the legal text) by the one applying the law. In
other words, the application of the constitutional principle within the limits
consistent with the principle of legalism implies the activity of the applicator
of the norm both as to its interpretation and the degree of its application.
Against this background, legalism is not determined by the relationship of
subordination of the body to the text, but by the relationship of equivalence
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between the text and the subject applying the principle, which implies, at
the very least, the determination of the body applying the constitutional
principle of the result of applying the principle. This redefinition of the
principle of legalism in the situation of the application of the principle of
proportionality (resolving the collision of principles) can also be justified
in another way, namely by the very assumption that the authority to apply
the norm as such implies the authority to interpret it and determine the
degree of its application. This is a Kelsenian justification of interpretive
activism in relation to the norm giving rise to recognition Paulson, 1990,
143-151). Kelsen operates with the concept of authority derived from the
legal norm creating a basis of competence for the application of the norm,
so the exercise of discretion manifested by interpretive freedom is still
an authoritative determination of the legal situation of the addressee of
the act of applying the law, nevertheless, this justification post factum, is
rather an adaptation of the inevitable practice of applying principles to
rigid assumptions about the competence of the authority subject to the
law. Thus, legal practice is confronted with the situation of justifying the
manner of application of constitutional principles with justifications based
on the doctrines of interpretation and application of the law adapted to
subconstitutional acts captured - in principle - by norms that have the
form of rules (that is, norms applied weightlessly and in principle without
recognition). The theoretically and legally conditioned practice of resolving
conflicts of rules activates the applying subject and confronts him with
a strong narrative based on the preference for textualism. The linguistic
doctrines of interpretation minimizing the role of the interpreting subject
juxtaposed with the intuitive (detached from the theory of legal principles)
practice of resolving the collision of constitutional principles, give rise to
political-legal doctrines better or worse justifying the coherence of the result
of resolving this collision with the essence of the constitution or legal order.
The inevitably apparent otherness of the application of a constitutional
principle, together with legal preconceptions about the subordination of
the applying authority to the text, result in a lack of conceptualized criteria
for evaluating the result of the application of a constitutional principle as
either acceptable or pathological. In other words, the lack of understand-
ing of the theoretical-legal considerations of what a norm that is a legal
principle is (Dworkin’s concept) (Dworkin, 1967-68, 23), how it should be

applied, to what extent its application is proportional and thus legal gives



rise to political-legal narratives justifying the results of the application of
the principle of proportionality that are disproportionate. Newly sensitive
for the legal order are those cases of principle application, which are the
application of constitutional clauses that limit individual rights. These
situations of assessing the degree of application of the principle, carried
out through the procedure of assessing proportionality, shape the degree of
protection of individual autonomy, and are therefore crucial for protecting
the essence of legalism. These doctrines: legalism and the requirement of
proportionality of restrictions on individual rights are aimed at the same
goal - the elimination of usurpation of power. Thus, only the application of
the principle of proportionality in a way that minimizes the limitation of
the individual right is coherent with the idea of legalism or limited power.
Judicial discretion in itself is not a threat to legalism, the threat becomes
the application of tests of proportionality in a disproportionate manner,
i.e., favoring public power pursuing majority interests in democratic
procedures. Thus, the coherence of legalism and proportionality means
the transparency of the test of suitability, necessity and most important
proportionality sensu stricto, which is the juxtaposition of individual and
majority interests. This means that the role fundamental to justifying the
outcome of the application of a constitutional norm - its interpretation
and the degree of its limitation in favor of other constitutional values - is
played by the applied principle of proportionality, which is evident to the
addressees of the law. Political doctrines “masking” specialized legal (and,
in fact, strictly theoretical-legal) reasoning by virtue of their incompre-
hensibility, begin to play a leading role in the discourse of constitutional
courts. Coherent with the idea of constitutionalism and legalism, the
preference for the individual interest is often masked in the superficial
reasoning of politically oriented constitutional jurisprudence. Such a way
of adjudicating constitutionality poses a threat to the foundations of legal
culture, individual autonomy and distorts the essence of the principle of
proportionality, which in principle contains a maximizing paradigm for
the protection of the individual.

The principle of proportionality sensu stricto and the principle of ne-
cessity are both paradigmatic principle to maximilizing process of human
rights protection, these ratio tests are used in constitutional jurisprudence
and constituting the matrial-legal aspect of the control of the constitu-

tionality of a subconstitutional act in the application of the principle of

Undecidabilities and Law
The Coimbra Journal for Legal Studies 13



proportionality. R. Alexy refers to three sub-principles that make up the
principle of proportionality, besides necessity and proportionality sensu
stricto, Alexy describes principle of appropriateness as based on actual (not
legal) possibilities (Alexy, 2000, 297).

Both of these sub-principles in the analysis of the degree of limitation
of the constitutional principle, in assessing the degree of protection of,
for example, individual privacy, force the evaluation of the so-called legal
possibilities of applying the constitutional principle. The legal possibility
of applying the principle is non-factual reasoning, that is, not based on
the objective relationship between the means and the purpose of imple-
menting the principle (characteristic, in turn, in assessing the standard of
the suitability sub-assumption), so it is largely based on the prima facie
subjectivization of reasoning. The necessity of a restriction of a constitu-
tional principle means assessing the necessity of the restriction, i.e. the
unavailability of another measure to achieve the statutorily preferred goal.
Proportionality sensu stricto is an assessment of the weight of conflicting
principles (theoretical-legal term), i.e., the interests of the individual and
the majority* (political-legal term). The most elusive for the addressee of
judgments based on the evaluation of the collision of constitutional prin-
ciples is the criterion of the weight (validity) of the principle. Prima facie
subjectivity of these reasonings, i.e. the assessment of the necessity and
strictly proportionality of the limitation of a constitutional principle can be
greatly reduced by building a unifying guarantee standard of understanding
a right or freedom by creating the criteria necessary to be taken into account
in assessing the importance of constitutional principles. The concept of
the weight of a constitutional principle is key to understanding whether a
restriction on an individual’s right is justified by a pre-understanding of
constitutional principles. That is, whether we are able to assess whether the
jurisprudential technique of standardizing the concept of weight with uni-
versalist reasoning, i.e., based on the analogy of the constitutional standard
and the standard of international protection of individual rights, or the ad

hoc unspecified jurisprudential assessment of weight whose legitimacy is,

4 By majority interest | mean both a collective interest and an individual interest, but one that gains
support in statutory discourse (i.e., a majority preference for a certain individual interest over
another, e.g., a preference for the protection of religious feelings over freedom of expression due
to the dominance of a certain type of worldview in society).



in fact, only the authority of the court, is more coherent with the thought
of constitutionalism. The choice seems obvious, individual autonomy is a
common cultural achievement, not limited to a single constitution, and
the universalist standard is the only possible choice. Legality is precisely
indeterminacy, including in determining the degree of individual auton-
omy. Undetermining the interpretation of a legal principle in connection
with the application of the principle of proportionality makes it possible to
expose political tendencies that are dangerous to the standard of individual
protection. How, then, to optimally understand the concept of the weight of
the principle, so that it does not give rise to the dangers of a revolution in
the understanding and degree of restriction of individual rights, and does
not depart from the essence of the idea of constitutionalism, that is, the
maximization of the protection of individual autonomy in confrontation
with the social majority determining its interests through the statutory
norm? The fundamental problem with the formation of the concept of the
weight of a constitutional principle is linked to the legally strong narrative
that it is a strictly subjective criterion and results from the ad hoc judg-
ments of the constitutional court that have a more or less political-legal
basis. In other words, it is legally accepted that the result of the application
of constitutional principles is undetermined, and gives rise to little or no
counterargument based on exposing the departure of the result of the in-
terpretation of a principle beyond the framework of legalism. The remedy
for this process may be to externalize in constitutional jurisprudence with
maximum detail the process of application of the sub-principles that make
up the principle of proportionality and standardize the understanding of
the principles that express the individual right. The most important thing,
however, is to understand the basic narrative of our legal culture, that is, that
the principle is the protection of the individual right, and that its limitation
is suspect not only because of the possible overstepping of the limits of

proportionality, but also because it undermines the principle of legalism.

4. Summary

In an attempt to point out the mutual coherence of legalism and the
requirement of proportionality, it should be noted that both of these

principles aim to limit power. The limitation of an individual right to be
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legal formally forces the issuance of a limitation act in compliance with
the principles of decent legislation, while in the material sense it means the
issuance of a legal act that meets the three tests that make up the principle
of proportionality. Both of these principles are coherent, and only together
do they determine the proper relationship between public authority and
the individual. The mere preservation of legalism does not yet guarantee
the individual a proper standard of protection, proportionality determines
the order of preference based on the priority of protection of the individual
right, and the analogy in the construction of the standard of understanding
of the constitutional principle between the national order and the inter-
national standard allows to maintain depoliticization in the application of

subsets of the principle of proportionality in constitutional jurisprudence.
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to a reinforcement of their material dimen-
sions, notably through the affirmation of the
subordination of public powers (not only) to
legality (but also) to juridicity (Rechtsstaat-
lichkeit). This evolution finds one of its fun-

1. Introduction

Historically there is no consensus on the meaning of Rechtsstaat, the rule
of law or even Etat de droit (Bockenforde, 2000, 18; Heuschling, 2002, 5-17).
One of the reasons for this consists in a plurality of meanings (which plurality
is at the same time both synchronic and diachronic) and, therefore, with a
tendency towards the vagueness associated with these concepts (Sunnquist,
2022, 81). Regardless of its spatial or temporal location, the concept is based
upon the limitation of power (thus rejecting any sense of absolute power),
its fragmentation (hoc sensu) and legal bounds, a guarantee of freedoms
and the need to protect citizens against the arbitrary will (potestas) of the
State, or at any rate the recognition of the political representation of indi-
vidual citizens in Parliament. These various perspectives, therefore, have
in common the fact that the principle as considered here is assumed to be

an “essential form” (Stolleis, 2014b, 7) and, in particular, a “formula with a
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political program” (Formel mit politischen Programm) (Stolleis 1990, 368).
As such, it presupposes the existence of a political collectivity organized
into a Sovereign state, the subordination (hoc sensu, limitation) of sovereign
political power to (by) law/legislation', a certain kind of organization of
the legal system (Chevallier, 2017, 13) and the consequences that such a
relationship between State and law implies for the status of its citizens,
especially with regard to the protection of their rights and, inherently, the
strengthening of its position vis-a-vis public authorities (Costa, 2007, 74).

Taking as a reference point the recognition of a material dimension to the
rule of law and the Rechtsstat, the distance between the two models begins
by ... not existing! In different dimensions and with different purposes, both
aim to give substantial meaning to the organization of the State around public
values — which was not necessarily true in the French reading of the German
model, which arose in the wake of legal thinking that was shaped by positiv-
ism. As we will see, the formal evolution of the German system would end up
separating the meaning of the rule of law from the Rechtstaat. But it was also
within German constitutionalism that, from the mid-20th century onwards, the
idea of subordination of public powers to law (juridicity and not only legality)
was born - forming the Rechtsstaatlichekeit, within which the principle of
proportionality would emerge, in the context of a praetorian construction, as

a remarkable example of the (re)birth of the importance of law over legality.

2. The rule of law: from England to the United States

The English rule of law is closely linked to the Common Law system itself.
As such, English law highlighted the importance not of the notion of the
law imposed by political power, but rather of a system that had been formed
by the sedimentation of experience (even jurisdictional experimentation)
over the centuries and shaped by the activity of generations of jurists and,
above all, judges, who have always been autonomous from the will of the
sovereign (or a prince or any other entity). Underlying the Common law

was also the protection of liberties; put simply, instead of this protection

T Which the codifying movement, initiated in the second half of the 18th century by the Prussian Civil
Code of 1751 or the Austrian Penal Code of 1787, would solidify, thanks to its generalizing nature
and its vocation of certainty and security (Hayek, 2011, 297-298).



being granted exclusively to an assembly which, through a legislative act
(an expression of voluntas), assumed the task of protecting these liberties
(and even conforming to them), the guarantee of freedoms resulted from
a constitution that emerged through various contributions (and not always
necessarily through the intervention of an Act of Parliament).

Being a case law system, it is based on the prudential concretizing and
normative-constitutive mediation of the judge, within the horizon of (ju-
dicial) decision of juridically relevant controversies. In the English version,
the rule of law put the emphasis on the guarantees (in defence mechanisms,
especially jurisdictional ones - the available remedies) that individuals had
at their disposal to protect their liberties. Constitutionalism informed by
the rule of law is not satisfied by a mere declaration of rights (which, per
se, can guarantee nothing); it also demands (and above all so) the existence
of remedies designed to protect them.

Since 1885, the theory of the rule of law has found its fundamental expression
in Dicey (1927, 179), and it was established as one of the pillars of the English
Constitution (along with the sovereignty of Parliament). It is the dichotomy
between these two pillars (rule of law and parliamentary supremacy?) that
will allow us to understand the specific role of the rule of law, endowed with a
material or substantial content, which constitutes the result of an acquis built
over centuries. On the one hand here, we have the principle nullum crimen
sine lege, which embodies the epitome of reaction against an arbitrary and
oppressive power of coercion (Dicey, 1927, 183-184); and on the other hand,
there is the principle of equality before the law, implying the subordination
of all citizens to the law of the kingdom and the jurisdiction of its courts of
law. Added to this is the recognition that the fundamental principles of the
English constitution (including rights and freedoms) derive from judicial
decisions, which, over time, have been “discovering” (Dicey, 1927, 189-190)
individual rights in actual cases before the courts, whose rationes decidendi
became generalized, allowing us to state that the English Constitution itself
is based on decisions (possibly, but not necessarily, confirmed, a posteriori,

by Acts of Parliament - as occurred, e.g., with the Habeas Corpus Act)’.

2 Diceyv (1927, 402-404, 406-408) stresses that the supremacy of Parliament not only favours the
rule of law but is also its presupposition.

3 One of the aphorisms of English constitutionalism determines that “the constitution has not been
made but has grown” (Dicey, 1927, 191) - a dictum not to be taken literally, but as a form of expression
that stresses that the English constitution “[has] not been created at a stroke” (Dicey, 1927, 192).
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However, English constitutionalism coexists with the centrality of parlia-
mentary activity — which will not be surprising when, also referring to Dicey
(1927, 68), we note that the doctrine of the supremacy of Parliament (hoc
sensu, the body consisting of the King, the House of Lords and the House of
Commons) represents a keystone of the English Constitution. In this sense,
as Parliament is the body responsible not only for creating but also repealing
laws, it cannot be limited by any law, and it is in the light of any Acts of
Parliament that judges will resolve specific cases (Dicey, 1927, 69-71). Never-
theless, the idea of parliamentary supremacy did not imply the concept that
Parliament would have unlimited power (being, from the outset, prevented
from adopting tyrannical measures) (Allison, 2024, 423-425); on the contrary,
Acts of Parliament were subject to prudential judicial mediation. And that
last substantial dimension of the rule of law assumes major relevance as far
as English constitutionalism is concerned. If Dicey (1927, 193-194) himself
admitted that freedoms could be protected either through their declarations
of rights, or through their discovery in jurisprudence, he emphasized that
the English solution was not so dependent on circumstances (which would
dictate the existence of this or that right) and stressed the importance of
(judicial) remedies under which such freedoms were eftectively protected.

The subordination of public power to law has a different perspective in the
North American system, under the motto inaugurated by the Massachusetts
Constitution of 1780, in the sense of building a government of laws, not
of men (cf. article XXX - Part I). This point is clearly revealed in Paine’s
(almost pamphleteering) statement, according to which “in America, the
law is King”, “for as in absolute governments, the King is the law, so in free
countries, the law ought to be King, and there ought to be no other” (Paine,
2000, 28), or, most particularly, in Wilson’s* interrogation about the danger
of the existence of a “legislative despotism” — which, after all, it would end
up leading to an attitude of reverent “worship of the Constitution” or of
“canonizing the Constitution” (Holst, 1889, 64-79), which in turn would
not have been unrelated to the period of prosperity (including economic
prosperity) that followed its adoption (Corwin, 1928, 150-151).

4 Reflecting on the need to limit the legislative branch, James Wilson (Farrand, 1911, 254) states that
only the imposition of limits on the executive branch can assure the stability and the freedoms,
as despotism can arise in different forms, among which, as “legislative despotism”. Therefore, he
advocated the creation of a bicameral Parliament.



The decisive contribution of the United States to the understanding of
the rule of law lies in the affirmation of the parametricity of constitutional
norms (in line with the reaction against parliamentary supremacy) and, in
particular, the creation of a judicial environment designed to ensure this
hierarchical superiority and, through it, the submission of public powers
(especially the legislature) to the law. This was a mechanism that, in line
with the Anglo-Saxon roots that predicate it, would represent a construction
of jurisprudence and assume the value of binding precedent. We refer, of
course, to the judicial review of legislation, established by the decision in
Marbury v. Madison (1803).

The meaning and value given to the Constitution are in line with the
historical-legal experience that determined the independence of the United
States itself, directed at the reaction against the “insolent despotism” (Ire-
dell, 1858, 146) of the English Parliament, whose tyranny was associated
with abusive actions.

In legal-philosophical-political terms, the specific US notion of con-
stitutional supremacy resulted both from the understanding that the
Constitution incorporated, if not theoretical truths (Holst, 1889, 69), at
least the fundamental axiological dimensions of the State (which were,
as such, immutable), which (human) laws should obey, and, later, from
the circumstance of their emanation being rooted in the popular will (as
its initial words would evoke: We, the People) (Corwin, 1928, 152), their
adoption of representative constituent procedures.

In association with this dimension, the specificity of the US rule of
law is in its recognition of the power of the judiciary (indeed its duty) to
ascertain the constitutionality of the acts of the constituted powers (in
particular, the legislature). Underlying that institution is the ineliminable
connection between the rule of law and the system of checks and balances
presupposed by the US Constitution. In perfect coherence with the concern
that it is a reaction against parliamentary omnipotence, the legislative
branch was conceived as a creation of the Constitution, meaning that an
act that contradicts the latter is void. In turn, as the courts were bound to
act in accordance with the laws of the State, which included constitutional
norms (norms that only differed from the rest due to their nature as fun-
damental law), they could not obey laws that were null, because this would
imply disobeying the superior law that bound them and which, ultimately,

would result in an action that would go beyond the scope of their power.
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3. The origins of the Rechtsstaat: from a (Kantian) mate-
rial point of view to a formal perspective

The German perspective has in its genesis Kant’s vision of the State and
the constitution. Contrary to the idea, widespread during the Polizeistaat,
that the sovereign (hoc sensu) should be guided towards satisfying the salus
publica, Kantian philosophy argues that the function of the State consists
of guaranteeing freedom and autonomy, values that must also evidently
limit sovereign action. According to Kant, the global civil constitution, or
the constitution as an expression of cosmopolitan law (Weltbiirgerrecht,
ius cosmopoliticum) is one of the elements of approximation of perpetual
peace (and, as such, a project of a legal-philosophical nature), guided as it
is by the value of hospitality and considering men as citizens of a universal
State of humanity (Kant, 2003). However, the principles emerging from
this civil constitution were not limited to the expression of the will of the
people or the general will, but rather constituted principles of reason. In
this context (and despite the accentuation of the clearly formal character
that this perspective would assume throughout the 19th century), Kant
inaugurates the dogmatic tendency that, later, Placidus (1798, 73) would
qualify as characteristic of the “authors of the theory of the rule of law”
(Rechts-Staats-Lehrer). At issue was the need to highlight the contrast be-
tween a perspective tending towards the submission (typical of Polizeistaat)
of rights to the interests of the sovereign (whose supporters Placidus (1798,
70) called “Staatsgliickseeligkeitslehrer” or “politischen Euddmonisten”) and
a theorization in which the State would find itself subordinate to the law,
being responsible, in a Kantian way, to ensure its performance in harmony
with principles (or principles of reason).

During the 19th century, we saw a re-thematization of the problem.
Initially, such a re-thematization was developed under the impulse of the
Historical School and the conception tending to the legal personalization
of the State, which was itself the personification of the specific national
consciousness (Volksgeist), the ethos shared by an actual national historical
community. At this moment, the concept was primarily connected with
the abstraction in which the State is embodied - the solution followed by
German doctrine immediately after the Congress of Vienna to, simulta-
neously, sustain the conciliation between the monarchical principle and

popular sovereignty, allowing the concept of both the monarch and the



Parliament (as a polarizer of the representation of the people) as organs of
the legal entity that the State constituted (Stolleis 2014a, 59-60).

The Rechtsstaat theory from the first half of the 1800s already bore an
essential idea: a rational conception of the State, accompanied by the need to
establish limits to its action (in particular, the actions of the State-Adminis-
tration), ensuring the protection of freedoms. Von Mohl was responsible for
disseminating’, in German law, the significant Rechtsstaat — a concept already
presented in an essay dated 1829 (Mohl, 1829), but, three years later, elevated
to the title of one of his most emblematic works: Die Polizei-Wissenschaft nach
den Grundsdtzen des Rechtsstaates, whose first edition dates back to 1832.

If the Rechtsstaat began by being outlined as a type of State, rationally
shaped and a guarantor of the conditions for the realization of individual
freedoms, its subsequent dogmatic evolution (driven by positivism and,
above all, by the Pandectists and the Begriffsjurisprudenz) removed this
material dimension from it, to give it an essentially formal meaning.
Through theoretical-constructivist thinking Rechtsstaat was transformed
into an abstract category (a concept). This is what happened, par excellence,
in the model proposed by Stahl (clearly an expression of a conservative
liberalism (Stolleis, 2014b, 8)), already influenced by the abstraction that
the nascent (and reigning) conceptualism would impose. Therefore, Stahl
emphasized that, regardless of the purposes borne by the State (satisfaction
of administrative purposes or protection of individual rights, or even both
— a point that, for the construction of this specific concept, is not relevant),
the Rechtsstaat (which is opposed to the patriarchal, patrimonial State and
the Polizeistaat, or even to Rousseau’s or Robespierre’s Volksstaat) only
intends to translate the State’s form of action, the way or character (Art
und Charakter) in which the purposes and content of the State are realized
(Stahl, 1856, 137-138). Now, in the author’s very words, such ends were
achieved “in the manner of law” (in der Weise des Rechtes) (Stahl, 1856,
136). The law would constitute a form, now unconcerned with a material
content (such as the guarantee of freedoms). In Stahl’s own synthesis, the
nature of the Rechtsstaat simply expresses the impossibility of violating the
legal order but does not attempt to define the content of that order (which

comes from higher moral or political principles) (Stahl, 1847, 62).

5 The paternity of the expression remains controversial: v. Hayek, 2011, 299-300.
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4. The French reading of the Rechtsstaat:
the Etat de droit and the Etat légal

The emergence, in France, of the concept of Etat de droit would cor-
respond, mutatis mutandis (making use of the specific contributions
and roots of French law), to the translation of the German Rechtsstaat, a
concept that, when associated with an idea of voluntary self-limitation of
a powerful State, raised reluctance in French doctrine, which saw it as a
form of legitimization of the German State (Redor, 1992, 11). Hence, only
the autonomy of the word from its meaning (Heuschling, 2002, 324) (and
the perception that the former has a much later establishment compared to
the latter) allows us to understand the meaning of the Etat de droit from
the French perspective.

The introduction of the expression Etat de droit into the French doc-
trinal panorama appeared during the 19th century (in the context of a
certain general fascination with Germanic thought that followed defeat
in the Franco-Prussian war), but it truly flourished only at the beginning
of the 20th century, with Duguit and Hauriou. In the first edition of his
Manuel de Droit Constitutionnel, Duguit alluded, even using the German
word Rechtsstaat (Duguit, 1907, 48-51, 472-477; Duguit, 1901), to the State
bound by law (Etat lié par le droit); stemming from the concept of the
State as a legal entity, it not only enjoyed rights, but was also subject to
duties (which included the pursuit of legal purposes, and in particular, the
realization of social solidarity). As Duguit admitted that the legislature
was founded by a previous and superior written law (a reference to the
revolutionary experience), the emphasis would be on subordination to
a “regime of legality” (Duguit, 1907, 358-359). Hauriou also, expressly
adhering to the German doctrine, identified the état de droit (sic) with
the State subject to the regime of law (regime du droit, in a formulation
very close, although not admittedly so, to the French version of the rule
of law), leading him, immediately afterwards, to the “summary idea that
the état de droit or the regime of law are the same thing as the regime of
legality”, the latter defined as “a balance of all forms of right established
in favour of the law” (loi, not droit) or “under the hegemony of the law”
(loi again) (Hauriou, 1916, 19, 27). Thus, political power is a legally lim-
ited power, insofar as it is subordinate to the rules of positive law that it

itself emanates.



Although we may find some diversity of concepts in this matter, it would
be up to Carré de Malberg (1962, 488-494) to design a very impressive
distinction between the Etat légal and the Etat de droit, identifying the
latter with Rechtsstaat and conceiving it (in opposition to the Polizeistaat)
as subject (and limited), in its relations with citizens (now defended against
the discretion of public powers), to a regime of law, insofar as its action is
disciplined by a set of rules that establish the rights of citizens and that
define the means of public action. For this reason, one of the fundamental
characteristics of this Etat de droit leads not only to the limitation of the
Public Administration, by preventing it from acting contra legem, but also
to the subordination of administrative entities to the law (loi), binding
them to act secundum legem (when they are given by the legislature a
power to act).

The Etat légal expressed a specific political understanding of the rela-
tionship between the State branches, in particular, between the legislative
and executive branches, with the purpose of subordinating the second to
the first, giving supremacy power to the legislature (Malberg, 1962, 492,
496) and returning its administrative functions exclusively to the execution
of the law (loi), understood as its source of legitimation. To this extent, the
Etat légal aimed to establish a hierarchy between functions (a singularity
that separated it from the German monarchies (Malberg, 1962, 491), with-
out requiring, on the other hand, supervision of all acts of public power
(including legislative acts) (Malberg, 1962, 493). The Etat légal, more than
representing a mechanism designed to offer a set of guarantees to citizens,
compatible with different forms of government, would - itself — constitute
a form of government (Malberg, 1962, 491).

In short, in the French construction too, the evolution of the idea of
subordination of the State to the law would end up leading to the defence
of the supremacy of the acts of the legislature in the face of the adminis-
tration, whose activity was led to the strict execution of the latter, under
the principle of administrative legality on a material-substantive level,
with the law defining the framework and limits of Public Administration
action (Chevallier, 2017, 14) and the principle of parliamentary supremacy
(on an organizational level) (Berthélemy, 1904, 213-214). If the judge and
the executive were “dominated” by subordination to the legislation (as
the only legal referent), the legislature would remain unchecked, with no

mechanism for constitutional oversight yet to be envisaged.
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5. Intermezzo: constitutionality and legality - the corollary
of a certain view on Rechtsstaat and rule of law

A formal conception of Rechtsstaat, the worship of the Constitution in the
US rule of law, a particular perspective on the Parliament’s supremacy and
the positivist conception of law underlying the binomial Etat de droit/Etat
légal led to the emergence of two core principles: constitutionality and legality.

The binomial Constitution and legislation would thenceforth represent the
axis around which the relationship between powers and sources evolved. The
combination between constitutionality and legality pointed towards the recog-
nition of popular sovereignty — and, as such, the supremacy of the general will,
expressed in representative assemblies, whether at the foundational moment
(as in a constituent assembly) or in the day-to-day functioning of institutions
(the Parliament). In fact, the perception of the constitution as a superior norm
of the legal system did not obliterate (but ended up paving the way for) the
consequences of a legalism that would greatly mark nineteenth-century and
early twentieth-century legal systems, in line with the evolutionary meaning
given to the principle of separation of powers and the importance (actually, the
essentiality) recognized, within it, by the legislature. Legislation now assumed a
position as the essential element to provide movement and will to the political
body organized as the State. And while, from the French or English perspective,
this understanding did not result in the recognition of a specific substantive
content for legislative provisions, the German construction established a ma-
terial concept of legislative act and the principle of parliamentary reservation.
However, the dogmatic elaboration underlying parliamentary reservation,
instead of putting an end to the political understandings of the Polizeistaat,
ended up merely replacing the seat of recognition of divine attributes, previously
polarized in the King and now embodied by the Nation and legislation, as an
expression of its will (the general will) (Soares, 1955, 63-64).

Taken to its ultimate consequences, the simultaneous affirmation, in
this period, of constitutionality and legality reveals, at different times, a
tension. On the one hand, the recognition of the (formal) constitution as a
superior norm of the legal system involves, volente, nolente, the possibility
of a confrontation between the former and the law, leading to the conclusion
that there is a conflict between both of them. On the other hand, and con-
sidering that legislative acts effectively corresponded to an expression of the

general will or the emanation of a body endowed with sovereign authority



or supremacy (over others), legality accentuated its rational superiority,
consolidated by formality (scilicet, due to the independence of the content
contained in them and the respective axiological basis of validity), and, to
that extent, it detracted from their possible compatibility with the material

requirements arising from the constitutional text.

6. From legality to juridicity as the referent for the action
of public authorities... both in rule of law and Rechtsstaat

The last half of the 20th century® saw, in a consummate way, a review
of the liberal centrality given to legality and the solidification of juridicity
as a material or substantive principle that represents the core connection
between public powers and the law. Despite previous advances’ (abruptly
interrupted by the interregnum resulting from the crisis of the Weimar Re-
public and the emergence of National Socialism), the Rechtsstaatlichkeit — or
the subordination to juridicity - gives us a new scope to the understanding
of this connection, to the point where it can be said that we now face a
structure of own rationality, primarily oriented around the guaranteeing
function of the law and the protection of fundamental rights, without
losing sight of the ineliminable dimension of the separation of powers, as
a rationalized form of organizing public powers.

Above all, the reference to juridicity allows for the recognition of pa-
rameters of binding public powers that are different from the legislation
and the Constitution. Given the pluridimensionality of the legal system
- true “networked juridicity” (Loureiro, 2006, 667) — the very attempt
to clarify the normative standards to which public authorities are bound
constitutes a task that is understandably more difficult than it would be
if we let ourselves still be guided by a model like the normative pyramid.

We are interested, at this moment, in alluding to the less dense layer of

the juridical system - that of normative principles - which, despite being

6 As far as the Rechsstaat is concerned, this statement is true of the developments that took place
in West Germany following the Grundgesetz, but it was no longer the case in the DDR (Stolleis,
2014b, 19).

7 Inthe early 1930s, Jellinek had already introduced the juridical (and not strictly legal) binding of Public
Administration as a dimension of the constitutional State and expressly emphasized that the State
could not act against the law (der Staat soll nicht Unrecht tun) (Jellinek, 1931, 96, 88, respectively).
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(mostly) treasured in constitutions, are possible expressions or concreti-
zations of a meta-constitutional axiology and, therefore, of a metapositive
axiology. And this is not a surprising statement considering the path we
have taken: in fact, neither the affirmation of the Rechtsstaatlichkeit nor the
consolidation of the rule of law (or even the transposition of its meaning
to supranational orders - such as EU Law) intertwine in the defence of
principles as foundations of the legal system.

Even when enshrined in positive texts or discovered by case law, the
moment of validity of a legal system is identified by its normative principles,
by its axiological-normative and constitutive foundations of law, founda-
tions which, due to the openness that predicates them, intone a regulative
intention but do not offer an immediate criterion for solving a problem
(Neves, 1995, 175; Bronze, 2019, 627-632). The accentuation of the idea of
subordination of public authorities to principles, whatever the form taken by
the action in question, allows us to emphasize that the constitutional, legal
and/or European normative positivation of principles does not preclude or
replace the imperative of subordination of public powers to all law.

The relevance of principles in public action goes further, assuming special
relevance in the context of interpreting norms. In fact, the determination
of the normativity of the norm always calls for consideration of the entire
legal (juridical) system and, consequently, also of its foundations. Therefore,
the normative principles with which it is praised embody the last factor in
determining the practical-normative intentionality of the norm, allowing such
principles to perform a “calibrating function” (Bronze, 2020, 346). We may
refer, in this regard, to the canon of “interpretation of norms in accordance
with principles” (Neves, 1993, 188-189; Bronze, 2020, 348-351). Noting the
founding dimension of normative principles, this canon postulates the de-
termination of the normativity of the norm (any norm, even a constitutional
one) considering its axiological foundations, implying the preference of the
meaning of the norm that best harmonizes with the principle(s) underlying

it and eliminating potential conflicts between ius and lex (lato sensu).

7. Proportionality as an example

Among normative principles, the subordination of public powers to

the imperative of proportionality assumes fundamental importance today.



Regardless of the densification given to the principle of proportionality, the
latter corresponds to an axiological requirement of the idea of rule of law and
Rechtsstaat, binding, as such, all legal-public action (without distinction of
the branch in question). Its refractions are not limited, moreover, to national
Constitutional Law and Administrative Law, but extend to Comparative
Public Law, as far as International Law (Vranes, 2009) or EU Law, as well as
more recent legal-dogmatic branches, such as Investment Law (Vadi, 2018).

Understanding the judgments inherent in the principle of proportionality
demonstrates a clear overcoming of a model that has moved from legality
to juridicity, based on the redensifying role of jurisprudence - allowing
us, therefore, to combine the original meaning of the rule of law with the
acquisition of a material sense on the part of the Rechtsstaat. As is well-
known, in its current configuration the principle of proportionality dates
back to the jurisprudence of the Bundesverfassungsgericht, which culminated
in the famous Apothekenurteil of 1958%. Analogous relevance (especially
from the perspective of balancing) has the Liith Judgment (also from 1958)°,
which, stemming from the conceptualization of the Grundgesetz as an
expression of a Wertordnung, came to consider that the civil system must
be interpreted in light of the Constitution (and constitutionally enshrined
rights) to impose on judges of civil/common courts a methodical balancing
of rights and interests (Schlink, 1976, 49-79).

The content of the principle of proportionality continues to reveal disa-
greements and reinvent itself, as a result of the various theoretical-dogmatic
incursions and the emerging influences of jurisprudential practice (rectius, of
jurisprudential practices) which, in the context of a global judicial dialogue,
reciprocally interpenetrate. Furthermore, its understanding depends on its
intersection with a set of other normative dimensions, such as occurs, par
excellence, with the principle of the separation of powers or with the scope
of fundamental rights (Barak, 2012a, 739).

In general, the principle of proportionality relates means and ends, aiming to
answer the problem of knowing whether, after assessing the legitimacy of the
latter, their achievement can be reached through the measures selected, which

must be suitable and enforceable, and provide more benefits than they cause

8 BVerfG, 11. 6. 1958 - 1 BvR 596/56: Niederlassungsfreiheit fiir Apotheker, Neue Juristische Wo-
chenschrift (1958), 28, 1035.
° BVerGE (1958), 7, 198.
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harm. In other words, the adequacy or aptitude (Geeigneheit) test supposes
an ex ante judgment of causal prognosis (essentially — but not only - of an
empirical nature), in order to evaluate whether the measure proves to be a
suitable mechanism for the satisfaction of the given purpose. The reference to
the aspect of necessity (or indispensability) emphasizes that, when compared
with other equally appropriate means, the measure must constitute the least
harmful or least intrusive instrument. Proportionality in the strict sense
constitutes the proper moment for a cost-benefit analysis (the Abwdigung of
German law (Hirschberg, 1981, 77-87), the bilan cotit-avantages discovered
by French jurisprudence (Philippe, 1990, 179-181) or the cost-benefit analysis
presupposed by US case law (Stone & et. al, 2023, 251-258)) and points towards
the rationality and the reasonableness (ragionevolezza, Zumutbarkeit) of the
proposed measure, taking into account the consequences it produces. From
a positive perspective, cost-benefit balance aims to weigh up the advantages
(to achieve the end) against the disadvantages implied by a measure, with the
consequence that the greater the sacrifices caused by it, the greater importance
the benefits must assume for the satisfaction of its purpose (Alexy, 2010, 102).
From a negative perspective, the principle calls for a rule according to which,
in situations of uncertainty, the decision-maker must choose the alternative
whose worst consequence is greater than the worst consequences of the others
(Rawls, 1999, 133). Or, ultimately, considering an alternative perspective, the
principle supposes a balance between the importance of the social benefit
achieved by reaching the purpose underlying the measure (satisfaction of
the public interest or guarantee of another fundamental right) and the social
importance that would exist if it were not to restrict the fundamental right;
which is a judgment that seeks to evaluate the status of these benefits before
and after such a restriction, by comparing their marginal effects (Barak,
2012a, 745; Barak, 2012b, 350-362).

The reference to these judgments supposes a further step and requires
a reflection on the functions pursued by the principle of proportionality,
conceived (yet again) as a predicative dimension of the rule of law and
of the Rechtsstaat. Within this context, it becomes possible to attribute a
double (methodological) role (or “methological aspect” (Barak, 2012b, 3-4,
7-8, 72-75) to the principle under analysis: on the one hand, we have its
perspective as a canon of interpretation, contributing to the implementation
of both constitutional norms (especially those relating to fundamental

rights) and infra-constitutional norms; and on the other hand, there is its



configuration as a limit to public action, characterizing it as a parameter
of validity and standard of control of the latter (to be called upon, above
all, when it comes to the restriction of fundamental rights).

As an interpretative canon, the idea of proportionality determines that
the meaning given to a constitutional norm is adequate and reasonable in
view of the foundations that underlie it, and that its mobilization for the
resolution of cases contributes to the realization of these same foundations.
This means, therefore, that the principle of proportionality ends up tracing
the (external) limits of the scope of the protection of constitutional norms
(Kumm, 2007, 132). In this sense, the principle approaches (and comple-
ments) interpretation in accordance with principles and comes close to the
scope that, in general, should be given to consequential thinking (Sinepéik)
with regard to the problem of the relevance of the result of a decision
(Fikenstcher, 1980, 57; Fikenstcher, 2004, 130-145). Proportionality aims
to ensure practical-normative consonance between the meaning of the
(constitutional) norm and its predicative axiology — an aspect that assumes
greater importance in norms endowed with normative openness and the
constitutional density of norms relating to fundamental rights.

But the principle of proportionality is also the basis for the canon of
interpretation in accordance with the Constitution, thus having an impact
on the development of the interpretative task of infra-constitutional norms.
This canon is based not only on the principle of the unity of the legal system,
but also on specifically hermeneutical principles, such as the principle of
the unity of interpretation of the legal system — supposing the search for
and choice of a meaning that does not prove to be incompatible with the
Constitution. These are also associated with principles that are relevant,
in particular, to the theory of unconstitutionality, such as the principle
the preservation of norms (or, more generally, of all public acts) - which,
when combined with proportionality, requires that unconstitutionality is
an ultima ratio consequence (of normative conflicts), affecting only those
acts whose failed constitutionality proves impossible to save.

Although it cannot be completely separated from the previous di-

mension'’, the privileged field of actions in proportionality concerns,

0 The Charter of Fundamental Rights of the European Union demonstrates this interconnection between both
dimensions of the principle of proportionality, insofar as it frames the restrictions (subject to the principle
of proportionality in a precept (article 52) dedicated to the scope, but also to the meaning of the rights.
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nonetheless, the assessment of the validity of acts of public authorities,
and in particular, of measures that restrict rights with the purpose of
safeguarding other fundamental (constitutional) goods or interests. And
it is within this dimension that questions arise related to the identification
of the judgment(s) of proportionality. On one hand, we must be aware
of the fact that the invocation of the principle is not independent of the
function (whether negative or positive, defensive or protective (Grimm,
2005, 137-155)) of the norms that enshrine those rights (Barak, 2012a,
742; Barak, 2012b, 27-32). On the other hand, we must not lose sight of
the fact that such judgments in question assume a legal/juridical (and not
political) nature, that they are based on a practical-normative rationality
(and not on a strategic rationality), that they are praised in ratio (and not
in voluntas), and that they are imposed by force of argument and not by

the force of power, and so by auctoritas and not by potestas.

8. Concluding remarks

Despite having distinct roots, the rule of law and the Rechtsstaat
(Rechtsstaatlichkeit) today converge in a material perspective'’. Such a
perspective requires, at the very least, the subordination of public powers
to juridicity, and includes the recognition of principles as a layer of the legal
system as one of its fundamental elements. And the importance assumed
by the principle of proportionality — especially as a parameter of validity
and standard of control of the activity of public authorities - represents
an important expression of this phenomenon.

The difficulties inherent in the invocation of the principle of propor-
tionality (by judges) led to its densification through a set of sub-principles

(as already stated above). Such densification aimed to specify the meaning

" See, e.g., article 2(a) of Regulation (EU, Euratom) 2020/2092 of the European Parliament and of
the Council, of 16 December 2020, on a general regime of conditionality for the protection of the
Union budget. The expression rule of law (from the English version) appears translated, respec-
tively, in the German and French versions, as Rechtsstaatlichkeit and Etat de droit. In either case,
its material content is reduced to a value (more precisely, a European value), that “includes the
principles of legality implying a transparent, accountable, democratic and pluralistic law-making
process; legal certainty; prohibition of arbitrariness of the executive powers; effective judicial
protection, including access to justice, by independent and impartial courts, also as regards
fundamental rights; separation of powers; and non-discrimination and equality before the law”.



of the means-end relationship demanded by compliance with the axiology
underlying the principle under analysis here. While, in this context, propor-
tionality is traditionally associated with the so-called “triple test” (which
presupposes the logically successive assessment of suitability, necessity
and cost-benefit balance), the normative qualification attributed to each
of them remains controversial. Furthermore, jurisprudential experience in
this matter has demonstrated not only the intentional differences inherent
in the multidimensionality of the principle of proportionality, but also a
certain evolutionary tendency, which tends to connect it, at certain times
(even if not always in the most practical-normatively successful way), with
other principles, such as is the case with reasonableness, but also with the
protection of trust and equality - presupposing a confrontation between
judgments of a different nature and content.

Difficulties increase due to the fact that the “tests” of proportionality not
only presuppose the carrying out of very complex normative reasoning and
considerations (which slip easily from the area of the law into the domain
of political opportunity), but also prove to be changeable within the scope
of resolving the various problems that the actual practice of the law has
recently been facing. In particular, if we consider that the construction of
proportionality involving several judgments presents an essentially praetorian
matrix, it will not be surprising that we face today the need to re-thematize
this principle, in an increasingly broader scenario of global judicial review.
In fact, the specific dynamic nature of the principle has allowed it to receive
new influences through the sharing of jurisprudential experiences and as
a result of the assumption, by international (or supranational) courts, of
functions parallel to those of the constitutional judges.

However, one of the main assumptions of the principle of proportion-
ality — inclusion within the rule of law and the Rechtsstaat — is now being
challenged. The construction and subsequent expansion of the principle
of proportionality represented one of the expressions of the comparative
constitutional law movement and the so-called “constitutional borrowing”,
which ended up obtaining very wide dissemination due to the public value it
carries. The problems arise because, currently, the models that are attracting
new (and not-so-new) States are those that have more authoritarian charac-
teristics (although under the guise of democratic-constitutional semantics),
calling into question the essential dimensions of constitutionalism (Dixon
& Landau, 2019, 489-496). This rapprochement therefore occurs despite
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the mobilization of the democratic European constitutional design and its
related conceptual map - determining that, in practice, these new autoc-
racies use this instrumentarium (and also the principle of proportionality)
to legitimize and justify the appropriate nature of their actions, precisely
inverting the axiological dimensions inherent to those principles. Once

again, the rule of law and the (material) Rechtsstaat are in danger.
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ABSTRACT

The aim of this article is to critically analyze
the concept of the tragic case proposed by
Manuel Atienza, starting from the same
basis - the work of Robert Alexy —, but
reaching very different conclusions. In the
light of the parameters presented by Alexy

absence of a correct answer, the limitation
of legal rationality, the option for the lesser
evil), as well as the unsustainability of the
very notion of tragic cases itself.
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(correctness, rationality, legal argumen-
tation, human rights), the inadmissibility
of some of Atienza's central assertions
about tragic cases is exposed (such as the

1. Easy and Hard Cases, Theory of Legal Argumentation

Most factual situations socially understood as relevant in today’s
Democratic Rule of Law are based on statutes (especially in civil law) and
precedents (especially in common law). One consequence of such broad
social reality regulation lies in the usually immediate identification of the
answer to concrete cases in positive law (statutes and precedents). According
to the classic common law terminology, these are the so-called easy cases.

However, due to the plurality of social reality and its dynamicity, it
is not rare that answers to some situations are not immediately found in

positive law, regardless of its broadness. These are the so-called hard cases.

T This article is a further development of the article Tragic Cases: No correct answer? An approach
according to the Legal Philosophy of Robert Alexy, published in Archiv flir Rechts- und Sozial-
philosophie 105, 2019/3, 392-403.
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According to Ronald Dworkin (1975, 1057), hard cases are those “in which
the result is not clearly dictated by statute or precedent”.

The more democratic the State, the more active and independent its
Judiciary; once the case is brought before a court, the judge is obliged to
judge it, due to the principle of non-obviation of jurisdiction and to the
principle of non liquet prohibition. However, the judge’s decision must be
based on reasons rather than on his/her subjective concepts, under penalty
of arbitrariness or decisionism.

Thus, the vital role played by rationality in the legal discourse becomes
clear. Theories of legal argumentation are essential to this field, since
law is discursively formulated through statutes and precedents, as well
as argumentatively applied to judicial decisions. Despite the contribution
from several authors to the issue of legal argumentation, such as Chaim
Perelman and Lucie Olbrechts-Tyteca (1969), Stephen E. Toulmin (1958),
Aulis Aarnio (1987) and Aleksander Peczenik (1989), Robert Alexy and Neil
MacCormick stand out among authors who presented legal argumentation
theories of great expression and international repercussion - the Spanish
jurist Manuel Atienza (2006) states that Alexy’s and MacCormick’s theories
together form the so-called standard theory of legal argumentation.

The current article focuses on the theory by Robert Alexy (2010a), who
presents legal discourse as a special case of general practical discourse. Both
discourses (i) deal with practical issues concerning what is commanded,
prohibited, and permitted, and (ii) raise the claim to correctness, i.e., par-
ticipants assert their propositions as correct and ground their discourse
accordingly. Nevertheless, unlike general practical discourse, legal discourse
is composed of institutional arguments, i.e., orders/commands, prohibitions,
and permissions set by the State. Such arguments are also called authoritative
reasons, since they come from the state body in charge of their creation -
Legislative Power in civil law, and Judiciary in common law.

However, institutional arguments may sometimes (i) not be clear enough,
(ii) conflict with each other, or (iii) be incomplete or not expressed in positive
law. The solution to each of these problems is presented respectively as follows.

If (i) the law is unclear, hermeneutical methods should be used to clarify
positive law and make it more intelligible. In case of (ii) normative antinomy,
if the conflict is between rules, the logical criteria (chronological, specialty
and hierarchical) should be used to solve the antinomy, whereas if there is a

collision between principles, the principle of proportionality should be used to



solve the collision. Finally, in case of (iii) legal gaps, when there is no positive
law to be applied, the gap must be filled with authoritative reasons (in the
case of analogy, where statutes and/or precedents are applied to non-regu-
lated cases) and/or non-authoritative reasons (moral, ethics and pragmatic
reasons), according to Alexy (2021), based on Jiirgen Habermas work (1996)

Neither of these situations depicts an easy case; nevertheless, the typical
hard case is evidenced especially in the third option, when there is an
openness in positive law, and the judge is faced with a lack of institutional
arguments for decision-making. Legal decisions must be argumentatively
justified, and arguments are based on reasons (otherwise, they are not
arguments, but mere statements). Thus, the more grounded the legal dis-
course, the more rational it is. In other words, the rationality of discourse

is intrinsically related to its justifiability.

2. Tragic Cases

If hard cases demand a high argumentative burden - in order to solve
ambiguities, antinomies, or mainly legal gaps —, such burden is also required
by the so-called tragic cases. According to Manuel Atienza (2003; 1997),
tragic cases are those whose solution sacrifices some essential element of
a value considered fundamental from a legal and/or moral point of view.
Therefore, one would not be faced with different alternatives (as usual),
but with a dilemma.

Mostly based on Alexy’s thought, Atienza (1997) draws three conclusions
in his approach to tragic cases. According to the Spanish author, when it

comes to tragic cases:

1. there is no correct answer;
2. there is a limitation of legal rationality;

3. one makes the option for the lesser evil.

Atienza (1997, 19) justifies the statement (1) by saying that the legal
system does not offer a correct answer to tragic cases because there is no
way to find a solution that does not sacrifice a fundamental value. This
would lead to an “internal contradiction” in the legal system, thus making

it impossible for the judge to make decisions without violating the system.
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Atienza adds the assertion (2) and states that the existence of tragic
cases themselves would be a limitation of legal rationality, since there is no
reason in the legal system able to solve these cases. The judge would then
have to resort to reasonable criteria, i.e., to criteria located between strict
rationality and pure and simple arbitrariness (Atienza 1997).

Atienza (1997, 25-26) ends up coming to a conclusion (?) (3) and empha-
sizes that the limitation of legal rationality in tragic cases does not mean,
however, the “total loss” of rational control in the decision-making process.
The lack of answers that can be qualified as correct or good does not mean
that all possible alternatives are compatible and comparable, since the lack
of a “good answer” does not imply the impossibility of identifying worse
and better answers. Therefore, the author concludes that what should be
done in such situations “is sincerely opting for the lesser evil”.

However, precisely on the basis of Alexy’s thought (2010a), we consider
that none of the three statements above may be inferred from the work
of the German jurist, and even the existence of tragic cases themselves is

questionable, as explained below.

3. No correct answer

With respect to statement (1), it is known that, unlike Dworkin, Alexy
(2010a) does not support the thesis of one single correct answer in the legal
discourse. If legal argumentation is developed within the broad scope of
what is discursively possible - i.e., between what is discursively necessary
and what is discursively impossible —, the possibility of having more than
one correct answer in the legal discourse is not only plausible but also
permanent. However, the pivotal point is that the given answer must be
correct, no matter whether the case is easy, hard, or even tragic (if the latter
really exists).

From the formal point of view, legal reasoning is correct if it accomplishes
the legal and discursive proceedings, expressed in the rules of positive law
and rules of legal argumentation.

From the material point of view, the correctness of the answer is measured
by the justification of the decision. In other words, the correctness criterion
lies in the reasons justifying the decision. If the decision is reasoned, i.e.,

argumentatively grounded, and its arguments are demonstrated or proven,



the decision is correct. Evidently, every judicial decision must be reasoned,
under penalty of arbitrariness.

Yet, there is no doubt that both the quality and extent of legal reasoning
may vary; after all, reasoning may be better or worse (quality), as well as
greater or lesser (extent). Two of the legal argumentation rules developed
by Alexy (2010a) may influence the quality and extent of justification in
legal discourse, although they are directly related to the formal structure
of the logical inference of premises in the so-called internal justification

(legal syllogism):

(J.2.4) the number of decompositional steps required, is that number
which makes possible the use of expressions whose application to a given
case admits of no further dispute;

(J.2.5) As many decompositional steps as possible should be articulated.

Rule J.2.4 influences the quality of legal argumentation insofar as the
greater the logical relevance of the expressions used to ground its premis-
es, the better (clearer and more organized) the legal argumentation. This
logical relevance should be present throughout legal argumentation; the
more logical the justification, the more intelligible the argumentation.
Moreover, according to rule J.2.5, as many steps as necessary (or possible)
must be taken throughout legal reasoning. In other words, reasoning must
be as extensive as possible.

As it was pointed out, these two rules concern the form or/and (?) the
structure of legal argumentation. The correctness of the content of legal
discourse premises is verified in what Alexy (2010a) calls external justi-
fication. As the scope of what is discursively possible is very broad, legal
argumentation premises may be of quite different types. Alexy distinguishes
them into (1) positive law rules; (2) empirical statements; and (3) premises
that are neither empirical statements nor positive law rules. The methods
to justify each type of premise are different. Concerning positive law rules,
there must be a demonstration of their compliance with the validity criteria
of the legal system. In relation to the empirical premises, there are several
ways of justifying, e.g. the methods of empirical sciences, as well as the
legal maxims of rational presumption and the rules of burden-of-proof with
regard to law. As for the premises that are neither empirical statements nor

positive law rules, the rules of legal argumentation are applicable. Alexy
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(2010a) develops six sets of external justification rules and forms, taking
into account the diversity of the possible premises in legal discourse:
rules and forms of (1) interpretation; (2) dogmatic argumentation; (3) use
of precedents; (4) general practical reasoning; (5) empirical reasoning; (6)
the so-called special legal argument forms, such as analogy, argumentum
a contrario, argumentum a fortiori, argumentum ad absurdum.

The thematic approach of the current article does not allow for analyz-
ing, in detail, the development of the forms and rules of judicial decisions’
internal and external justification. What is herein relevant to be known is
that decision correctness lies on its justification, and that there are many
criteria for the assessment of the rational quality of the justification in
legal discourse.

Nonetheless, if the legal reasoning that justifies the decision taken is really
based on reasons, i.e. on substantiated arguments, it is not only formally
correct but also tends to be materially correct, no matter how good or how
great it is. Substantiated arguments are those supported by institutional
arguments (statutes, precedents, legal doctrine), and/or non-institutional
arguments (moral, ethical, pragmatic arguments) rationally grounded.

Institutional arguments are typical of legal discourse, which is a special
case of practical discourse (Alexy, 2010a). Practical discourse is a normative
discourse in which the claim to correctness is raised. Legal discourse is a
special case of practical discourse because it is also a normative discourse
which raises the claim to correctness, but is bound to statutes, precedents,
and legal doctrine, i.e. institutional arguments or authoritative reasons.

General practical discourse is composed of non-authoritative reasons,
which are classified by Habermas (1996; 1989) as pragmatic, ethical, or
moral. Pragmatic reasons are those related to the option for techniques and
strategies mainly based on the utility or efficiency criterion according to a
means-end relation.> Ethical reasons arise when discourse participants seek
clarity about their way of life and about the ideals guiding their common life
projects; therefore, ethical arguments result from the cultural and political

self-understanding of a community.> Moral reasons are raised when discourse

2 Pragmatic reasons are related to the search of appropriate means to meet interests, preferences
and certain ends.

3 Ethical reasons relate to traditions, reflect the identity of a specific society, and go beyond sub-
jective ends based on a “good for us” behavior.



participants seek to identify what is universally good, what could be accepted
by everyone as corresponding to the interests of all (universality)* - e.g. a
rule is only accepted for moral reasons when it gives equal attention to the
interests of anyone affected by it (Cooke, 2007).

On the one hand, one may often argue that the decision is not correct,
stating that it should be based on other institutional arguments or one
may even say that it is not correct, because it is against positive law. The
point is that positive law is composed of multiple institutional arguments
and so the decision may be based on reasons with which one may disagree,
but this does not render the decision incorrect, since it is justified with
institutional arguments.

On the other hand, in those hard cases characterized by a legal gap,
that is, an openness in positive law due to the lack of institutional ar-
guments, the openness must be filled and it will be not by the judge’s
subjective conceptions, but by reasons drawn from positive law (e.g. by
analogy), and/or by rationally grounded non-institutional arguments, i.e.
moral, ethical and pragmatic arguments. Obviously, for an argument to
be considered a valid moral or ethical argument, it must be justifiable,
and it will be so if it has the possibility to face a process of rational
argumentation about what is morally or ethically correct. Therefore, the
reference here is not to any Moral or Ethics, but to a justifiable Moral
or Ethics (Alexy, 2000).

Accordingly, no matter if it is an easy or a hard case, the answer given by
Judiciary must be correct, and it will be if it is based on positive law (insti-
tutional arguments) or on justified/justifiable non-institutional arguments.

However, one point that should be noted is that in today’s Democratic
Rule of Law moral values taken as fundamental by the society tend to become
the content of legal norms. In this type of State, the most relevant values
for society are provided (and protected) by positive law, whose norms are
endowed not only with binding force, but also with coerciveness. Coercive-
ness, in terms of the possibility of the State using physical force to enforce
the norm, is currently only possessed by legal norms. Therefore, the more
relevant the moral value, the more it tends to be regulated by law, mainly

by constitutional or legal principles.

4 Moral reasons concern not only what is “good for us” (criterion of good), but what is equally good
“for all” (criterion of correctness or due).
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It is worth emphasizing that the answer, although correct, is not neces-
sarily definitive — like every scientific answer, due to science fallibility or
falsifiability (Popper, 1978; Popper, 1997; Kuhn, 1970). However, a correct
answer can only be disproved if better reasons justify another decision
as the best argument. Consequently, not only consensus is justified, but
dissention as well. In other words, both affirmation and refutation of
arguments are linked to the notions of correctness and rationality.

It is also important to highlight that Atienza (1997, 15, 19) equates the
lack of a correct answer in tragic cases (i) with an “internal contradiction”
in the legal system, (ii) which would lead the judge to violate such system.

However, both statements should be contested. Actually (i) neither
the collision of principles is an internal contradiction, (ii) nor, much
less, does the solution of this collision happen through the violation of
legal system. Collisions are absolutely recurrent in terms of principles,
mainly in the case of fundamental rights principles. If the open texture
is characteristic of some legal norms, constitutional norms are those
whose text is especially indeterminate and vague. Among constitu-
tional norms, principles that declare fundamental rights are markedly
the vaguest ones, due to both the amplitude of their factual support
and the serious weight (according to the Alexyan triadic scale) of the
protected value. Solving these collisions of principles without violating
the legal system is not only possible, but it is obligatory, since judicial
decisions are based on balancing principles of a specific legal system,
and balancing is a rational process made up of arguments which comply
with positive law.

The solution of collisions of principles is made possible by the appli-
cation of the principle of proportionality, by which the suitability and
the necessity of the means used in the concrete case are assessed, and
the colliding principles are balanced so that one of them prevails in that
specific situation. However, as it is well known, according to the theory
of principles by Alexy (2002), the fact that legal principles collide does
not mean that there is a violation of the legal system. On the contrary, as
stated above, collisions of principles are quite frequent in legal systems,
since their factual support is very broad, without precise determination
or exact delimitation. In other words, due to the normative structure of
principles, their collision is not a violation of the legal order at all. On

the contrary, it is even an expected or foreseen situation.



4. Limitation of Legal Rationality

With respect to the statement (2), according to which there is a limitation
of legal rationality in tragic cases, because there would be no correct answer,
and the judge would then have to resort to reasonable criteria (Atienza 1997),
it is necessary to clarify that “reasonable criteria” are applied not only to the
cases classified by Atienza as tragic, but reasonableness is the expression of
rationality in all practical discourses, of which legal discourse is a special
case. Thus, any legal discourse — whether it concerns an easy, hard or what
would be a tragic case - is based on reasonableness or practical rationality.
Therefore, (practical) rationality is neither greater nor lesser in tragic cases.

In the light of Kant (1964), Alexy (2006) explains that the difference
between the reasonable and the rational lies on the moral dimension of
the former. The reasonable, in the sphere of practical rationality regarding
human actions, is related to the categorical imperative; whereas the rational,
in the sphere of theoretical rationality referring to empirical reality, is
related to the hypothetical imperative.

Rationality is based on three criteria, namely: logical correctness, which
is guided by the concept of coherence; means-ends ordering, which is guided
by the concept of efficiency; and empirical truth or reliability, which is
guided by the concept of generalizability. Reasonableness, in turn, comprises
rationality criteria, as well as the valuation criterion of what is correct and
good (i.e., the values Correctness and Good) (Alexy 2009).

Thus, the reasonable holds moral elements, whereas the rational does
not. Or, as Georg Henrik von Wright (1993, 173) taught, “the reasonable is,
of course, also rational - but the ‘merely rational’ is not always reasonable”.

Practical rationality, which relates to the content of legal discourse, is
added to discursive rationality, which refers to a formal structure: the way
the discourse should be conducted, i.e. how speakers should act so that
their discourse is rational. Therefore, the answer of a rational discourse is
formally correct. For legal discourse to be rational, the legal argumentation
rules must be complied with. Examples of legal argumentation rules are

the rationality rules, which determine discursive equality’and freedom®;

> (2.1) Everyone who can speak may take part in the discourse.
6 (2.2) (a) Everyone may problematize any assertion.

(b) Everyone may introduce any assertion into the discourse.
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the basic rules such as non-contradiction’, sincerity®, consistency’; the
justification rules such as role exchange', realizability', openness'’; and
the internal justification rules such as saturation of arguments and other
regulative parameters of legal reasoning (Alexy, 2010a)".

Thus, there is no doubt that rationality criteria in the legal discourse
— whether it concerns an easy, hard, or even what would be a tragic case —
are different from rationality criteria in the empirical discourse of natural
sciences. However, difference of rationality criteria does not mean decrease
or (even less) lack of rationality. On the contrary, the practical rationality
of legal discourse not only does not exclude but rather encompasses the
rationality criteria of empirical discourse and adds valuation criteria to
them. Added to the criteria of both rationality dimensions, there are the
rules that direct discourse rationality.

Therefore, there are several rationality criteria. The argumentative burden
necessary to make a decision may vary and will certainly be lighter in easy
cases (Whose answer is immediately found in positive law), as well as heavier
in hard cases (in which it is necessary to solve ambiguities, antinomies, or
legal gaps), and would also be in tragic cases (in which, despite the given
answer, there is serious detriment to or sacrifice of a fundamental principle).
However, the point is that answers are argumentatively obtained - i.e. by
reasoning developed in the number of steps necessary to allow the used
expressions to be indisputable — and these answers are correct, because

they are not arbitrarily released, but validly demonstrated.

) Everyone may express his or her attitudes, wishes, and needs.

7 (1.1) No speaker may contradict him or herself.

8 (1.2) Every speaker may only assert what he or she actually believes.

9 (1.3) Every speaker who applies a predicate F to an object a must be prepared to apply F to every
other object which is like ain all relevant respects.

(1.4) Different speakers may not use the same expression with different meanings.

10 (5.1.1) Everyone who makes a normative statement that presupposes a rule with certain conse-
quences for the satisfaction of the interests of other persons must be able to accept these con-
sequences even in the hypothetical situation where he or she is in the position of those persons.

" (5.3) The actually given limits of realizability are to be taken into account.

2 (5.1.3) Every rule must be openly and universally teachable.

3 Alexy clarifies that, for the discourse to be rational, it is not necessary complying with all legal
argumentation rules (quantity), nor fully complying with them (quality), since there are rules that
only allow an approximate compliance. Therefore, the concept of discourse rule violation must
be set in a different way according to the diverse nature of different rules. In principle, it is always
possible determining whether there is (or not) violation in the case of non-ideal rules such as
non-contradiction. On the other hand, ideal rules such as universality of participation and universality
of agreement are only complied with in an approximate way. Cf. Alexy (2010a).



5. Option for the Lesser Evil

Finally, prominent issues are involved in Atienza’s conclusion (3), ac-
cording to which what would be done in tragic cases is making the option
“for the lesser evil” rather than for the correct answer.

The first issue is that Atienza states that this “option for the lesser evil”
results from the limitation of legal rationality, although such limitation
would not mean “total loss” of legal rationality, since there are worse and
better answers even if there is no correct answer. The question that im-
mediately arises is: what is the limit allowed to rationality limitation? In
other words: what is the “minimum rationality degree” required to avoid
arbitrariness? Atienza does not answer these questions in his explanation
about this “option for the lesser evil”.

Allowing a little “loss” of rationality without missing “everything”,
means admitting a legal uncertainty degree incompatible with law. For this
purpose, Constitutional States created positive law in the eighteenth century.
Acknowledging the difficulty in deciding due to ambiguity, antinomy or
legal gap (or even acknowledging the tragic aspect of a legal decision due
to the sacrifice of a fundamental value), does not mean admitting that this
decision may be irrational or “a little” irrational. It does mean the demand
for a heavier argumentative burden, a fact that increases the difficulty in
rational reasoning. However, difficulty is not synonymous with impossibility
of rational treatment of the case and rationality is always due.

The second issue to be highlighted refers to Atienza’s conclusion that the
legal decision in tragic cases is not good, but the best of the possible ones.
The point is that good decisions do not mean correct decisions. Saying that
an answer is “good”, “better” or “worse” than another one has no relation
with identifying an answer as “correct” or not. Good is not synonymous
with correctness. Qualifying a decision as good or bad means applying a
value judgment (according to the good criterion) to a proposition. Value
judgments are moral ones, and judicial decisions are not moral decisions,
but legal ones, which enunciate a duty judgment according to positive law
(i.e. regarding the correctness criterion).

Judicial decisions must be correct, but may not be good. They are correct,
if based on objective criteria (first of all, positive law - judicial decisions must
be in accordance with positive law, which is the elementary institutional

argument of legal discourse). However, judging an answer as good or bad
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depends on society’s moral values. These values are in the sphere of general
practical discourse. The point is that in general practical discourse, many
normative questions are discussed, but often no agreement or consensus
is reached, and social life frequently demands decision-making, under
penalty of anarchy or civil war (Alexy, 2008; 2015). Therefore, practical
discourse is not sufficient to solve coordination and cooperation problems
typical of social life, because it does not necessarily lead to decisions. Thus,
there is the necessity of positivation and of legal discourse in order to solve
conflicts and decide impasses. In legal discourse, decisions are necessarily
reached, since the Judiciary cannot fail to judge (by virtue of the principles
of non-obviation of jurisdiction and of non liquet prohibition).

Thereby, there is greater openness to dissent in understanding a de-
cision as good or bad. If, in the legal discourse, which has institutional
arguments as content, there is not a single correct answer, far less there is
a single correct answer in the general practical discourse, which is formed
by non-institutional arguments.

There is an integration between non-institutional and institutional
arguments in legal discourse. Actually, general practical arguments and
legal arguments complete one another. It is precisely this that Alexy (2010a,
20) explains with the adoption of the thesis of integration between legal
argumentation and general practical argumentation, according to which
“specifically legal arguments and general practical arguments should be
combined at all levels and applied jointly”. As a matter of fact, “general
practical reasoning forms the basis of legal reasoning” (Alexy, 2010a, 286).

Thus, it is possible to use distinct reasons to justify concrete cases. Easy
cases are mostly solved based on authoritative reasons (positive law). In
hard cases, positive law has its legal gap filled with authoritative (analogy)
and non-authoritative (general practical discourse) reasons, which may
also be used to clarify ambiguities in institutional arguments or to solve
antinomies between them. Similarly, if we consider the existence of tragic
cases, authoritative and non-authoritative reasons would be used to justify
which of the correct answers should prevail.

Finally, in compliance with the formal principle of legal certainty and
according to rule J.7 of the theory of legal argumentation by Alexy (2010a),
institutional arguments are binding and must prevail, unless moral, ethical,
and pragmatic reasons attribute stronger importance to non-institutional

arguments:



(J.7) Arguments which express a link to the literal content of the law
or to the will of the historical legislator prevail over other arguments,
unless rational grounds can be presented which give priority to other

arguments. (Alexy, 2010a, 248)

6. Are There Really Tragic Cases?

As mentioned above, Atienza (2003; 1997) defines tragic cases as those
whose solutions sacrifice some essential element of a value considered
fundamental from a legal and/or moral point of view. Thus, in these cases,
one would not be faced with different alternatives (as usual), but with a
dilemma.

If one frames tragic cases in the structure of Robert Alexy’s work, es-
pecially the theory of principles (Alexy, 2002), these cases always depict a
collision of principles, since the core values of a legal system are the content
of principles, mainly constitutional principles such as the fundamental
rights principles.

According to the law of balancing (Alexy. 2002, 112), “the greater the
degree of non-satisfaction of, or detriment to, one principle, the greater the
importance of satisfying the other”. Tragic cases are the classic example
of a stalemate in the Alexyan weight formula (2007), since both colliding
principles have serious abstract weight (both are constitutional principles)
and so the same utmost satisfaction importance. These conditions lead,
under the law of balancing, to the proportional relationship by which the
more important the compliance with a principle, the stronger the detriment
to the opposite principle.

Thus, it is not rare that the degree of detriment to one principle is
so serious, due to the serious degree of the importance of satisfying the
colliding principle, that the outweighed principle is completely excluded.
When it comes to fundamental rights principles, we are talking about values
considered the highest and most important by society. Therefore it is not
uncommon that the solution of the collision of fundamental rights principles
sacrifices some essential element of a value considered fundamental from
a moral and/or legal point of view.

Hence, what Atienza calls a “tragic case” is actually no more than one

of the many cases in which a fundamental right principle is outweighed
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by another fundamental right principle and the interference with the
former is so serious that it is sacrificed. As a matter of fact, this is just
one of the possible results of the solution of the principles collisions that
daily happen in a society. One typical example (of several) is the case of
abortion. If priority is given to women’s rights (right to freedom, right to
self-determination and autonomy, right over their own body, among others),
the right to life of the fetus is completely outweighed, i.e. it is sacrificed.
If the opposite happens, that is, if priority is given to the right to life of
the fetus, it is not possible to fulfill women’s rights to any degree, that is,
women’s rights are sacrificed.

It is important to highlight that when there is a collision between fun-
damental principles, wherein there is a serious detriment to or sacrifice
of one principle due to the serious importance of satisfying the preceding
principle, both principles establish fundamental values (since both are fun-
damental rights principles). The “tragic” point is that one of these values is
sacrificed, despite its fundamental relevance for society. Since both values
are socially taken as fundamental, sometimes principle P, takes precedence
over principle P,, sometimes the opposite may happen, according to the
factual and legal possibilities. Thus, the decision is made either based on
principle P, or on principle P,. Since both principles are fundamental and
comprise the positive law, both decisions are grounded on arguments.
Therefore, the decisions made in these cases not only do not violate the
system but are justified by institutional arguments.

Lastly, some of Atienza’s statements throughout the presentation of his
notion of tragic cases and some of his criticisms of Alexy’s theory of legal
argumentation are worth clarifying.

On the one hand, the Alexyan assertion that the answer given to the
concrete case — whether it is easy or hard - must be correct is not an
overvaluation of the law of Democratic States as “the best of the legally
imaginable worlds” (Atienza, 2003, 226). The assertion that the judicial
decision must be correct (although there is not a single correct answer in
legal discourse) does not result from an anachronistic exegetical belief in
the perfection of positive law or in its completeness. It is simply a matter
of primacy to legal certainty and protection of democratic legitimacy rather
than voluntarist subjectivism or authoritarian decisionism.

Asserting that the answer must be correct means only requiring what

is elementary for its controllability: the decision must be justified by argu-



ments based on objective criteria. In legal discourse, the objectification of
parameters begins with the institutionalization of arguments into statutes
and precedents. Positive law is the first objective parameter on which legal
decisions must be based.

However, the objectivity of positive law does not mean its exclusivity as
the content of legal discourse. Legal discourse is not a “different” case of
general practical discourse, but a special case of such discourse. A neces-
sary corollary of this assertion lies in the fact that, although institutional
arguments have prima facie heavier weight in legal argumentation than
general practical arguments, the latter arguments are not excluded from
it. Actually, general practical arguments and legal arguments complete one
another. It is precisely this that Alexy (2010a) explains with the adoption
of the thesis of integration mentioned above.

On the other hand, Alexy’s assertion that the answer given in legal
discourse must be correct does not mean that “positive law always provides
at least one correct answer”, nor it depicts an overly positive and uncritical
view about the modern law in Democratic Rule of Law by Alexy (Atienza,
2003, 225).

The German jurist not only conceives the hypothesis that there might
be no correct answer in positive law, but literally expresses this thought
in rule J.7 of the theory of legal argumentation rules presented above. By
this rule, arguments that express a link to the literal content of positive law
prevail over other arguments, “unless rational grounds can be presented
which give priority to other arguments” (Alexy, 2010a, 248).

According to this rule, legal argumentation is immediately linked
to positive law, which is effectively the primary source of law (statutes
in civil law and precedents in common law). Therefore, arguments
immediately based on positive law are preponderant; however, once
again, preponderance does not mean exclusivity. The link between legal
argumentation and the law in force does not result in the identification
of legal argumentation with positive law, neither in its reduction to such
law nor in the sufficiency of it.

Yet, the cited rule does not say when there are rational grounds to
attribute less weight to the arguments related to the literal content of pos-
itive law. This is left free for the participants in legal discourse to decide
and, as said, all discursively possible arguments (institutional or not) are

admissible in this discourse.
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Nevertheless, Atienza (2003) is perfectly right when he says that on
the basis of a certain concept of argumentation, there is inevitably a
legal ideology, which has moral and political dimensions. However, the
critical dimension of a theory or thought is not solely presented through
a sociological analysis of reality or an explicit discourse about justice and
politics. A normative theory on any subject determines how it should be
treated and developed. Since Alexy’s thought is based on the concept of
rational discourse, the simple affirmation of such discourse is already a
critical step taken, because law cannot be rational without incorporating
human rights (Alexy, 2010a). Thus, asserting the rationality of law implies
asserting human rights. Insofar as these rights are only feasible under the
democratic regime, their assertion refers to the assertion of the Democratic
Rule of Law. One single sentence of Alexy (2010a, 13) summarizes this
relation among law, rationality, human rights, and democracy, i.e. it sums
up the critical dimension of his thought: “reason requires law in order to
become real and law requires reason in order to become legitimate”.

In addition, the critical dimension of Alexy’s thought becomes clear when
he literally refers to it in the assertion of the dual nature of law, according to
which law has an ideal or critical dimension (claim to correctness), besides
the real dimension (authoritative issue and social efficacy) (Alexy, 2010b).
The claim to material correctness in law requires its content to be correct,
and according to Alexy (2015, 441) “the correctness of content concerns,

above all, justice” (italics added).

7. Concluding Remarks

Tragic cases are conceptualized by Atienza as cases where there is the
sacrifice of legally and/or morally fundamental values. According to him,
in tragic cases, there is no correct answer, but rather the best possible
answer, since the judge is before a dilemma and what is left to do is to
sincerely choose the lesser evil. This situation would depict the limitation
of legal rationality.

Nevertheless, such conclusions are demonstrated as infeasible in the
Democratic Rule of Law, which is the only State model compatible with
human rights. On the basis of Alexy’s work, tragic cases are framed as

those where fundamental principles (usually fundamental rights principles)



collide and one of them is sacrificed. Thus, tragic cases are nothing else
but cases in which there are fundamental rights collisions, whose result
is the sacrifice of one of the competing principles. Actually, this situation
may happen in both easy and hard cases, since the fact that one of the
colliding principles is completely excluded from the case has nothing to
do with the immediate identification or not of the answer to the concrete
cases in positive law.

The essential point is that legal decisions must be argumentatively
grounded, i.e. they must be rational, and their correctness derives from
such rationality. Thus, although there is not a single correct answer in legal
discourse, the answer given in the concrete case must be correct, and it
will be correct if it is rationally grounded.

Discursive rationality necessarily involves discursive liberty and equality,
which are materially related to human rights to liberty and equality. As
human rights are only possible in the Democratic Rule of Law (as funda-
mental rights), issues such as correctness, rationality, human rights, and
democracy are inseparable. If one refers to the Democratic Rule of Law,
one necessarily refers to correct answers in any case (whether it is easy or

hard, whether one colliding principle is sacrificed or not).
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1. General Remarks

The issues addressed in this article can be analyzed from several
perspectives. The broadest context pertains to the admissibility of ev-
idence under Directive 2014/41/EU from the European Parliament and
the Council, dated April 3, 2014, concerning the European Investigation
Order (EIO) in criminal matters. However, the primary focus of this
analysis is the identification and validation of a new constitutive rule for
evidentiary action. This rule has been established or recognized by the

Court of Justice of the European Union (Grand Chamber) in its judgment
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of April 30, 2024 (C-670/22), commonly referred to as the EncroChat
case or MN case'.

To enhance the clarity of our argumentation, we have adopted the
following structure for the study. First, we will introduce the concept of
constitutive rules, focusing on the applicative variant that arises from the
Polish school of jurisprudence, specifically the Poznan School of General
Theory of Law (Kwiatkowski & Smolak, 2021). Next, we will provide a
summary of the ruling in the EncroChat case, which will serve as the main
reference point for our theoretical discussion.

In the following section, we will examine whether the judgment in
EncroChat can be regarded as a direct source for the new constitutive rule
regarding evidentiary actions in criminal proceedings within the frame-
work of the European Investigation Order (EIO). Finally, we will discuss
the benefits of integrating the concept of constitutive rules into practical
discussions about the admissibility of evidence. Overall, this examination
will be part of broader theoretical reflections on the legitimate sources of

constitutive rules within legal systems.

Before we focus on the theoretical assumption for this work, it shall
be mentioned that the first attempt in legal sciences to use the concept of
constitutive rules for interpreting action in criminal procedural law was
made based on the judgment of the ECtHR in case Géfgen v. Germany (no.
22978/05/ 1 June 2010). This interpretation was delivered by M. Mittag, who
operated on the initial version of the constitutive rules by J. Searle (Mittag,
2006, 637-645; Janusz-Pohl, 2024a, 101-118; Janusz-Pohl, 2024b, 754-765).

Mittag’s conclusions have shown the potential of the indicated theoretical
framework but also its certain shortcomings. Meanwhile, in the last 30.
years, especially from 1996 onwards, the idea of constitutive rules has been
interpreted by Polish scholars. Hence, the purpose of this interpretation
was to adapt the idea of constitutive rules to the demands of legal think-
ing. Thus, S. Czepita- a Polish legal philosopher, formulated additional

assumptions that enabled its application to private law considerations

' ECLIEU:C:2024:372.



(Czepita, 2016, 138-139; Czepita, 1996, 146 et seq.). In turn, B. Janusz-Pohl
has used this transformed concept with some additional assumptions for
the interpretation of legal actions in criminal proceedings (Janusz-Pohl,
2017a; Janusz-Pohl 2017b, 24-28). The proposed versions of the concept of
constitutive rules focus on the legal consequences of violating these rules
and, thus, on issues relevant to lawyers, for whom the legal status of the
rule for performing actions takes on significance from the perspective of

its possible legal consequences.

2. Foundations of the Constitutive Rules Concept

For further consideration, it is necessary to bring the foundations of the
constitutive rules concept, briefly reporting on its evolution. What must
be emphasised at this point is a core assumption, which states that legal
action is a pure example of conventional legal acts (actions). At the same
time, criminal procedure shall be perceived as a sequence of legal actions.
Consequently, the constitutive rules shall be attributed to each legal action
in this sequence (Janusz-Pohl, 2017b).

It is said that the most significant contribution to conceptualising the
idea of constitutive rules was made by the language philosopher J. Searle.
However, it should not be forgotten that the idea of constitutive rules
originally referred to the interpretations of speech acts, but the thought
that the ‘legal universe’ is based on certain artificial and formalised rules,
‘conventions’ - and that it is a realm of conventional concepts that is ma-
terialised within the framework of concrete social relations - cannot be
attributed to a single author. Thus, supposedly, the inquiries on the concept
of constitutive rules have started with the works that characterise in more
detail the actions of participants in conventional discourse, including the
processes of social communication and the application of law. From this
perspective, the works of Austin and especially Searle are worth noting. So
let us remember that in formulating the concept of constitutive rules, Searle
refers to the conception of performative utterances developed initially by
Austin, specifically to locutionary, illocutionary and perlocutionary acts
(Austin, 1962, 311-320). As well known, these categories were referred to
as ‘speech acts’, which are much simpler conventional creations compared

to legal acts. At the same time, the regularities observed in the framework
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of their study have implications for the study of law. Just drafting these
assumptions let us emphasise that an illocutionary act is an intentional act
performed by an individual uttering a performative sentence (locutionary
act), the purpose of which is to create a new state of affairs unattainable in
any other way (Janusz-Pohl, 2017b, 25-30; Searle, 1967, 1987).

In this definition, several elements such as “intentionality of action”,
“purpose of”, and “create a new state of affairs” attract attention. All these
elements are essential, as legal actions are an example of illocutionary acts.
Thus, the essence of Searle’s achievements was to display the rules for the
performance of illocutionary acts and to clarify the nature of these rules.
The assumption was taken into account that these actions have a rational
character, the subject of the action pursues certain goals, and one such
goal (primary goal) is the valid and effective performance of such an ac-
tion. From the beginning, the assumption was included that the rules for
the performance of illocutionary acts - later viewed rather as formalised
conventional acts are connected with a set of specific rules attached to the
given type of action (Janusz-Pohl, 2017a, 31-37).

In Searle’s conception, the distinction is made between speech acts as
uttering (muscle movements), propositional, and illocutionary acts. Its crux
is an elaboration of the so-called elementary illocutionary act (Searle, 1967,
1987). Consequently, Searle stressed that: ‘In our analysis of illocutionary
acts, we must capture both the intentional and the conventional aspects,
especially the relationship between them. In the performance of an illo-
cutionary act in the literal utterance of a sentence, the speaker intends to
produce a certain effect by means of getting the hearer to recognise his
intention to produce that effect’ (Searle, 1967, 45). Furthermore, component
acts can be distinguished in any act, not only intentional. A component of
a given act is held to mean an act, the performance of which is a necessary
albeit insufficient condition of performing a given act.

Anticipating further discussion, let us observe that a component of a
given act is renowned based on another theoretical conception by Czepita
and the Poznan School of General Theory of Law (Kwiatkowski & Smolak
2021) as the material substrate of a conventional act. In Searle’s conception,
it is pivotal to observe that illocutionary acts are interpreted by opposing
constitutive rules for given speech acts to regulative rules. As the latter,
Searle considered such rules regulate antecedently or independently existing

forms of behaviour. In turn, constitutive rules not merely regulate but,



above all, create or define new forms of actions (we could say conventional
forms); they thus create new beings. Searle introduced a pattern of the
constitutive rule. The pattern ran as follows: X counts as Y in context C.
He emphasised that constitutive rules were thus rules of conventionalisa-
tion. It is worth mentioning that Searle analysed regulative rules, such as
the rules of etiquette, finding that their observation did not undermine
the existence of specific acts but determined their form (Searle, 1967, 36;
Janusz-Pohl 2017b)>.

It could be observed that Searle’s concept was quite intuitive and trans-
parent, but at the same time - one shall say “not ready” for application into
dogmatics, as based on this conception, the consequences of the breach
of two types of rules were not discussed. As it was mentioned before, the
concept of constitutive rules was addressed by many scholars, and displayed
in many scientific disciplines. However, there are only a few approaches
that developed the initial idea further when it comes to a practical appli-
cation of the idea of the constitutive rule, specifically to discuss problems
of particular legal sciences.

A complex and insightful proposition on constitutive rules with a focus
on the consequences of their infringement was delivered by Polish legal
philosopher Stanistaw Czepita. This Author has developed Searle’s concept
of constitutive and regulative rules by denominating them as constitutive
rules (rules of conventionalisation) and formalisation rules (Czepita, 2016,
138-139; Czepita, 1996). The essential was that both types of rules have
been divided into two others: constructive rules and consequential rules.
The constructive rules (rules of construction) indicate how to perform a
conventional act validly (constitutive rules) and effectively (formalisation
rules). On the contrary, consequential rules indicated legal consequences
of infringements of construction rules.

Through this approach, B. Janusz-Pohl has analysed the defectiveness
of legal actions, starting with the sanction of ‘non-existent legal action’
and nullity ex tunc (in case of breach of constitutive rules) through inad-

missibility (in case of breach of some constitutive rules) to nullity ex nunc

2 |t appears that disavowing the approach to regulative rules as second types of rules helped Searle
discern a new approach to illocutionary acts. It inspired scholars to search for such conventional act
rules whose breaking would not undermine the validity (existence) of a given act. In this sense, it
appears that regulative rules inspired Czepita to distinguish the formalisation rules of conventional
acts and devise a related mechanism of formalisation.
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and the non-futility -in case of breach of formalisation rules (Janusz-Pohl
2017a, 2017b). Besides, it is to be observed that many formalisation rules
remain only the rules of construction and are not linked with consequential
rules, the so-called lex imperfecta. It means that any legal consequence
is not connected with the breach of formalisation rules of this type. The
indicated forms of defects apply to all types of procedural actions, but they
are most fully exemplified by defects in evidentiary actions. Specifically,
if the product of evidentiary action emerges the factual foundations of the
court’s decisions.

Therefore, abruptly, one could ask, what is the main contribution of
this concept to legal sciences? The separation of constitutive rules (rules
of conventionalisation) and rules of formalisation indicates that the rules
for the performance of legal acts are diversified. Only a few of them have
the status of constitutive rules, and most are rules of formalisation, the
violation of which - sometimes - does not cause any negative legal conse-
quences. The concept also has two other important features relevant to the
interpretation of legal actions; namely, it allows for imposing the sanction
of nullity and non-existence (in the legal sense) /negotia nulla, nogotia
non existens/ in systems that do not provide statutory sanction of nullity.
It is critical, as the recognition that a rule has a constitutive status and a
primary meaning enables the declaration of nullity (nullity ex tunc) of an
act performed in violation of a given constitutive rule, even when at the
level of statutory regulation, such a sanction does not exist. An example of
the lack of nullity sanction in reference to the mechanism of the European
Investigation Order (EIO) is also present in the case of the CJEU analyzed
in this article.

Naturally, the discussion on how to determine that a rule has the status
of a constitutive rule for a legal (procedural) act of a given type is beyond
the scope of this discussion (Janusz-Pohl, 2024b, 754-765). At this point, we
can point out that constitutive rules, as rules of validity, refer to what, on
the background of the concept at hand, is called the material substrate for
a given conventional action (legal action), so-called primary constitutive
rules. In addition, constitutive rules concern the existence of competence in
the legal system to perform an action of a given type; in some cases, these
rules may have the status of temporal rules or rules of other modalities
of the given action - so-called secondary constitutive rules (Janusz-Pohl,
2024c, 97-128; Janusz-Pohl, 2023, 9-50).



The question of the sources of constitutive rules is particularly intrigu-
ing. Currently, it seems that the understanding is that, depending on the
type of legal system, these sources must be legitimized within that system.
However, due to the unique nature of constitutive rules, their existence
often requires a detailed interpretative process. For legal systems based
on statutory law, a constitutive rule must be grounded in statutory law,
although its existence can be inferred from the broader set of norms. An
example of the establishment of a constitutive rule can, therefore, be the
interpretation of a court, especially a court that is the guardian of rights
and values. The institutional position of the CJEU as a court of a higher
order, whose task is to ensure the axiological coherence of the legal systems
of the EU Member States with the treaties, allows it to be considered com-
petent to create constitutive rules. The current discussion will not focus
on determining the competence of the Court of Justice of the European
Union (CJEU) regarding such creations. It will also not address whether
referring to a rule derived from the legal system as a “constitutive rule”
implies its establishment—akin to exercising law-making authority—or
if it simply represents a form of functional interpretation that suggests
bringing the rule to life. Determining the latter issue is indeed very com-
plex, as it is a question of the admissible limits of legal interpretation in
the judicial application of the law, an issue that obviously goes beyond
the scope of this study.

In our reasoning, however, we will focus on the constitutive rule
interpreted by the CJEU and the related sanction of nullity, also re-
ferred to in legal literature as the exclusionary rule. In the case we are
analyzing, the interpreted constitutive rule will concern the modality,
i.e. the manner of performing the procedural action consisting of the
transmission of evidence in a special procedure related to the execution
of an EIO. In the ruling, which we will analyze further, after careful
consideration, the CJEU not only clarified the modalities of the issuance
and execution of an EIO, underscoring its commitment to ensuring the
efficacy of judicial cooperation tools but also focused on guaranteeing
fair trial, particularly rights of the defendant. It ruled that evidence
acquired in violation of these rights must be excluded from criminal
proceedings. With this judgment, the CJEU has established a new ap-
proach to evidence admissibility but also recognized its power to create

a new state of affairs.
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3. Interpretation of Evidentiary Actions - Jurisprudential
Example

The entire theoretical framework will be compared with the example
of evidentiary actions, specifically the modalities of these actions and
their outcomes as elaborated by the Grand Chamber of the CJEU in the
EncroChat case, also known as the MN case (C-670/22). It is essential to
consider the context surrounding this ruling, as it stems from a previous
legal conflict among German courts regarding the admissibility of using
EncroChat data as evidence in criminal cases.

To summarize the factual background of this case, it is important to
mention that it involved EncroChat, a French service provider that facil-
itated end-to-end encrypted communication through specially modified
smartphones. During an investigation conducted by French authorities, it
was discovered that the individuals were utilizing encrypted mobile phones
operating under an ‘EncroChat’ license to engage in activities primarily
associated with drug trafficking. These mobile devices were equipped
with unique software and modified hardware that allowed for end-to-end
encrypted communication through a server located in Roubaix (France),
which could not be accessed through traditional investigative methods.

With the authorization of a judge, the French police were able to se-
cure data from that server in 2018 and 2019. Those data enabled a joint
investigation team, which included experts from the Netherlands, to
develop a piece of Trojan software. With the authorization of the tribunal
correctionnel de Lille that software was uploaded to the server in the
spring of 2020 and, from there, was installed on those mobile phones
via a simulated update. It was said that, of a total of 66 134 subscribed
users, 32 477 users in 122 countries have been affected by that software,
including approximately 4 600 users in Germany. In March 2020, police
officers from various European countries were informed about EncoChat
discoveries during a videoconference organized by the European Union
Agency for Criminal Justice Cooperation (Eurojust). As a consequence many
investigations have been opened across all of Europe, importantly for the
case under discussion, on 2 June 2020 the Frankfurt Public Prosecutor’s
Office (having the status of issuing authority) requested authorization
from the French authorities (here executing authority), by way of an initial

European Investigation Order EIO, to use the data from the EncroChat



service without restriction in criminal proceedings. The tribunal correc-
tionnel de Lille executed the EIO and authorized the transmission and use
of the requested data. Further data were transmitted subsequently on the
basis of two supplementary EIOs dated 9 September 2020 and 2 July 2021.
This evidence was then used in proceedings against MN. During these
proceedings, the lawfulness of the procedure of the EIOs was contested
by German courts. As a consequence the Landgericht Berlin (Regional
Court, Berlin) decided to stay the proceedings and to refer the questions
to the Court of Justice for a preliminary ruling.

The request concerned 5 areas including the interpretation of the pro-
visions of the Directive 2014/41 (see Bernardini, 2024; Merkevicius, 2024,
20-36):

1) The interpretation of the concept of “issuing authority” under Arti-
cle 6(1) in conjunction with Article 2(c);

2) The interpretation of Article 6(1)(a) in respect to precluding an EIO
for the transmission of data already available in the executing State:
a) when the EIO seeks the transmission of the data of all terminal
devices used on the territory of the issuing State, and there was no
concrete evidence of the commission of serious criminal offences
by those individual users either when the interception measure was
ordered and carried out or when the EIO was issued; b) when the
integrity of the data gathered by the interception measure cannot
be verified by the authorities in the executing State by reason of
blanket secrecy;

3) The interpretation of Article 6(1)(b) regarding the inadmissibility of
an EIO for the transmission of telecommunications data already
available in the executing State (here France) where the executing
State’s interception measure underlying the gathering of data would
have been inadmissible under the law of the issuing State (here
Germany) in a similar domestic case (equivalence principle);

4) The interpretation of the meaning of “interception of telecommunica-
tions” based on Article 31(1) and (3), specifically whether this notion
includes a measure entailing the infiltration of terminal devices
for the purpose of gathering traffic, location and communication
data of an internet-based communication service. Additionally,

this question covers the issue of whether Article 31 also assumes
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compliance with the administrative national rules for individual
telecommunications users concerned.

5) In our discussion on the emergence of a new constitutive rule, the
most critical aspect was the final question concerning the legal
ramifications of acquiring evidence in contravention of EU law.
This encompasses not only the regulations outlined in the Direc-
tive but also insights from Trites and, particularly, the Charter of

Fundamental Rights.

That is strictly connected with the principle of effectiveness of EU Law
before national courts, according to which any national regulation or any legal
interpretation shall not make impossible in practice or excessively difficult the
exercise of rights conferred by EU law, As Elvira Mendez-Pinedo observes,
this concept is grounded on the “effet utile” of international treaties and the
unique supranational nature of EU law. The Luxembourg court developed
this concept through judicial interpretation -or even functional and crea-
tive law-making (Mendez-Pinedo, 2021). Based on this principle, the Court
established a framework that combines it with other key principles. These
include the primacy of EU law over national law, the direct effect of EU law
for private individuals and economic operators—subject to certain conditions
(especially limited in the case of Directives and horizontal situations)—the
indirect effect requiring consistent interpretation, and, most importantly, the
liability of Member States for breaches of the EU law (Rott, 2013). The principle
of the effectiveness of the EU Law is based on Article 47 (1) CFR and art. 19
TUE. What is more, the principle of effectiveness now written into Article
47(1) of the Charter, which reads: Article 19(1) TEU puts the responsibility
for “providing remedies sufficient to ensure effective legal protection in the
fields covered by Union law” on Member States through the status of their
courts of law as “Union courts”. As it is scholarly argued, a similar provi-
sion was contained in Article I-29(1) of the Draft EU Constitution, but later
formed the basis of the TEU (Reich, 2013, 89-130). As a side note, one shall
emphasize that the principle of effectiveness shall be discussed in the triple
formula proposed by Norbert Reich, including a) its traditional reading as an
“elimination rule” or as 2) a “hermeneutical”, “the interpretative” principle,
3) with an emphasis on its “remedial” function (Reich ,2013).

Regarding the admissibility of using evidence the following sub-questions

were formulated in a request for a preliminary ruling:



(a) In the case where evidence is obtained by means of an EIO which is
contrary to EU law, can a prohibition on the use of evidence arise directly
from the principle of effectiveness under EU law?

(b) In the case where evidence is obtained by means of an EIO which is
contrary to EU law, does the principle of equivalence under EU law lead
to a prohibition on the use of evidence where the measure underlying
the gathering of evidence in the executing State should not have been
ordered in a similar domestic case in the issuing State and the evidence
obtained by means of such an unlawful domestic measure could not be
used under the law of the issuing State?

(c) Is it contrary to EU law, in particular the principle of effectiveness,
if the use in criminal proceedings of evidence, the obtaining of which
was contrary to EU law precisely because there was no suspicion of an
offence, is justified in a balancing of interests by the seriousness of the
offences which first became known through the analysis of the evidence?
(d) In the alternative: does it follow from EU law, in particular the prin-
ciple of effectiveness, that infringements of EU law in the obtaining of
evidence in national criminal proceedings cannot remain completely
without consequence, even in the case of serious criminal offences, and
must therefore be taken into account in favour of the accused person at

least when assessing evidence or determining the sentence?

In examining the questions posed by the German court, it becomes
evident that the court aimed to ascertain whether the rule prohibiting
the use of evidence collected in violation of EU law can be directly
connected to the principle of effectiveness, rather than being derived
from national regulations. What role does the principle of equivalence
play in this context? Does it allow for the exclusion of evidence obtained
under the European Investigation Order (EIO)? Furthermore, should the
application of evidence gathered in accordance with EU law depend on
the severity of the crime, or can potentially invalid evidence be utilized
to the advantage of the accused?

In our analysis, we will specifically examine the CJEU’s position,
focusing on the elements that will help us ascertain whether this rul-
ing establishes a foundation for a new constitutive rule. As previously
outlined in our preliminary assumptions regarding constitutive rules,

acknowledging certain rules as constitutive implies that if an activity is
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conducted in violation of such a rule, the sanction of nullity ex tunc will
apply, irrespective of whether this sanction is explicitly articulated in the

pertinent legal framework.

4. Legal Grounds for the Conceptualization: the EIO

Nonetheless, before the statement of the CJEU will be closely examined,
it’s important to refer to a regulatory background. Specifically having regard
to an interdisciplinary prism of this study. As we pointed out, the legal
foundations for this instrument are established in the Directive under the
section titled “The European Investigation Order and the duty to enforce

it,” Article 1 of that directive specifies:

1. A European Investigation Order (EIO) is a judicial decision which has
been issued or validated by a judicial authority of a Member State (“the
issuing State”) to have one or several specific investigative measure(s)
carried out in another Member State (“the executing State”) to obtain
evidence in accordance with this Directive.

The EIO may also be issued for obtaining evidence that is already in the
possession of the competent authorities of the executing State.

2. Member States shall execute an EIO on the basis of the principle of

mutual recognition and in accordance with this Directive.

Interpreting this provision, one shall observe that EIO concerns in-
vestigative measures to obtain evidence, that is, evidentiary action with
the aim of obtaining evidence, but it can also take the form of requesting
evidence that is already gathered. In the case of EncroChat, the second
option is discussed (Biasiotti & Turchi, 2023). Due to the necessity of
selecting materials for analysis, we will only indicate here the normative
aspects concerning EIO that were crucial to the CJEU’s reference ruling
of April 30, 2024. The directive contains extensive regulations on various
procedural aspects of issuing and executing an EIO. It also clarifies legal
definitions. In addition to the aforementioned in extenso definition of
the EIO itself, Article 2c also specifies the terms “issuing” and “executing
authority.” To keep the following discussion organized, let us therefore

point out that:



Article 2 of that directive, headed, ‘Definitions’, provides:
‘For the purposes of this Directive the following definitions apply:

(c) “issuing authority” means:
(i) ajudge, a court, an investigating judge or a public prosecutor com-
petent in the case concerned; or
(ii) any other competent authority as defined by the issuing State
which, in the specific case, is acting in its capacity as an inves-
tigating authority in criminal proceedings with competence to
order the gathering of evidence in accordance with national law.
In addition, before it is transmitted to the executing authority
the EIO shall be validated, after examination of its conformity
with the conditions for issuing an EIO under this Directive, in
particular the conditions set out in Article 6.1, by a judge, court,
investigating judge or a public prosecutor in the issuing State.
Where the EIO has been validated by a judicial authority, that
authority may also be regarded as an issuing authority for the
purposes of transmission of the EIO;

(d) “executing authority” means an authority having competence to

recognize an EIO and ensure its execution in accordance with this

Directive and the procedures applicable in a similar domestic case.

Such procedures may require a court authorization in the executing

State where provided by its national law.

In addition, for further analysis, the regulations contained in Article
6 of the Directive should be indicated headed ‘Conditions for issuing and

transmitting an EIO’, which provides:

1. The issuing authority may only issue an EIO where the following con-
ditions have been met:

(a) the issuing of the EIO is necessary and proportionate for the purpose
of the proceedings referred to in Article 4 taking into account the rights
of the suspected or accused person; and

(b) the investigative measure(s) indicated in the EIO could have been
ordered under the same conditions in a similar domestic case.

2. The conditions referred to in paragraph 1 shall be assessed by the issuing

authority in each case.
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3. Where the executing authority has reason to believe that the conditions
referred to in paragraph 1 have not been met, it may consult the issuing
authority on the importance of executing the EIO. After that consultation
the issuing authority may decide to withdraw the EIO.

It must be mentioned that Article 31 of the Directive concerns the issue
of notification of the Member State where the subject of the interception
is located from which no technical assistance is needed. Additionally, we
must refer to Article 14 of the Directive, headed ,Legal remedies”, which

expresses the principle of equivalence. Based on this regulation:

‘1. Member States shall ensure that legal remedies equivalent to those
available in a similar domestic case, are applicable to the investigative
measures indicated in the EIO.

2. The substantive reasons for issuing the EIO may be challenged only in
an action brought in the issuing State, without prejudice to the guarantees
of fundamental rights in the executing State.

(...

7. The issuing State shall take into account a successful challenge against
the recognition or execution of an EIO in accordance with its own national
law. Without prejudice to national procedural rules, Member States shall
ensure that in criminal proceedings in the issuing State, the rights of the
defence and the fairness of the proceedings are respected when assessing

evidence obtained through the EIO’.

Upon examining this regulation briefly, it becomes evident that Ar-
ticle 6 does not offer a clear interpretation regarding the consequences
of breaching the conditions for issuing a European Investigation Order
(EIO). The EIO mechanism involves two collaborating authorities from
different member states: the “issuing State” and the “executing State,”
both of which are defined in the legal definitions provided in Article 2.
The collaboration between these two authorities relies on the rebuttable
presumption of mutual trust. While Directive 2014/41 outlines the rules
for this collaboration, the principle of mutual recognition serves as the
foundational rule for this specific form of legal assistance. This principle
ensures that each state applies its national law to actions carried out within
its territory (Mitsilegas, 2019, 566-578; Belfiore, 2014, 91-105; Illuminati,



2013; Allegrezza, 2014; Volger, 2014). Consequently, there is a marge of
discretional power for the executing authority to apply national law for
investigative measures realized with the purpose of obtaining pieces of
evidence. On the other hand, Article 6 sets the premises for the decision
of issuing authority to serve an EIO. So, it is the “issuing authority” who
has the power to assess if in the given case the EIO is proportionate and
effective regarding the protection of the defendant’s rights and at the
same time the principle of equivalence is realized so, the EIO concerns
the investigative measure(s) that could have been ordered under the same
conditions in a similar domestic case, so conditions appropriate in issuing

authority (Tudorica & Bonnici, 2023).

5. Between Exclusionary Rule and Constitutive Rule:
Examination of the EnchroChat Case by CJEU

In the EncroChat ruling, responding to 5 main questions, the CJEU
stated that Article 6(1) of Directive 2014/41 does not determine the na-
ture of the authority that may issue the EIO. Additionally, an EIO for
the transmission of evidence already in the possession of the competent
authorities of the executing State need not necessarily be issued by a judge
where, under the law of the issuing State, in a purely domestic case in that
State, the initial gathering of that evidence would have had to be ordered
by a judge, but a public prosecutor is competent to order the transmission
of that evidence. Additionally, Article 6(1) of Directive 2014/41 must be
interpreted as not precluding a public prosecutor from issuing an EIO for
the transmission of evidence already in the possession of the competent
authorities of the executing State where that evidence has been acquired
following the interception, by those authorities, on the territory of the
issuing State, of telecommunications of all the users of mobile phones
which, through special software and modified hardware, enable end-to-
end encrypted communication, provided that the EIO satisfies all the
conditions that may be laid down by the national law of the issuing State
for the transmission of such evidence in a purely domestic situation in
that State. As a side note, it shall be added that the CJEU stated that Ar-
ticle 31 of Directive must be interpreted as being intended also to protect

the rights of those users affected by a measure for the ‘interception of
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telecommunications’ within the meaning of that article (Bernardini, 2024;
Merkevicdius, 2024).

In the last point refers to the question of whether the principle of ef-
fectiveness requires national criminal courts to disregard information and
evidence obtained in breach of the requirements of EU law. When “trans-
lating” this question into the language of the constitutive rules concept,
one shall ask if the principle of effectiveness itself could be observed by the
national criminal court as a source for the constitutive rule for excluding
products of evidentiary actions. What is noticeable is that the Luxembourg
Court remarked first that there is no need for this question to be answered
unless the referring court comes to a conclusion, on the basis of the replies
to previous points (1 to 4), that the EIOs were made unlawfully.

Additionally, the CJEU remained that EU law currently stands on the
principle of procedural autonomy of states, that it is for national law alone to
determine the rules relating to the admissibility and assessment in criminal
proceedings of information and evidence obtained in a manner contrary
to EU law’. Consequently, the Court has consistently with the previous
line of adjudication, held that, in the absence of EU rules on the matter,
the rule that would have operated with the sanction of nullity, is for the
national legal order of each Member State to establish procedural rules for
actions intended to safeguard the rights that individuals derive from EU
law, provided, however, that those rules are no less favorable than the rules
governing similar domestic actions (the principle of equivalence) and do not
render impossible in practice or excessively difficult the exercise of rights
conferred by EU law (the principle of effectiveness)*. However, Article 14(7)
of Directive 2014/41 expressly requires Member States to ensure, without
prejudice to the application of national procedural rules, that in criminal
proceedings in the issuing State, the rights of the defence and the fairness
of the proceedings are respected when assessing evidence obtained through

the EIO. It means that evidence on which a defendant is not in a position

3 See judgment of 6 October 2020, La Quadrature du Net and Others, C511/18, C512/18 and
C520/18, EU:C:2020:791.

4 In light of the principle of procedural autonomy, Member States are entrusted with the compe-
tence to establish procedural rules for actions aiming at safeguarding rights deriving from EU law, on
condition that they conform with the principles of equivalence and effectiveness. see judgments of
16 December 1976, Rewe-Zentralfinanz and Rewe-Zentral, 33/76, EU:C:1976:188 and of 6 October
2020, La Quadrature du Net and Others, C511/18, C512/18 and C520/18, EU:C:2020:791.



to comment effectively must be excluded from the criminal proceedings.
Consequently, addressing question no 5 the CJEU stated that Article 14(7)
of Directive 2014/41 must be interpreted as meaning that, in criminal pro-
ceedings, national criminal courts are required to disregard information and
evidence if that person is not in a position to comment effectively on that
information and on that evidence and the said information and evidence
are likely to have a preponderant influence on the findings of fact.

Regarding the substantive requirements for issuing a European Investiga-
tion Order (EIO), the Court emphasized that any assessment of proportionality
and necessity must derive from national law and should be conducted spe-
cifically by the competent national authorities. According to the principle of
mutual recognition, issuing authorities cannot apply their domestic standards
of proportionality and necessity to investigative measures that have already
been conducted, nor can they reevaluate their legality. In this case, the Ger-
man authorities could only assess the proportionality and necessity of the
transmission itself, rather than the methods used by the French authorities
to gather the evidence. Additionally, the right to seek reassessment is ensured
both during the issuance and execution of the European Investigation Order
(EIO), as outlined in Article 14 of the Directive. Challenges regarding the
legality, proportionality, and necessity of an EIO’s issuance can be raised in
the courts of the issuing State. Conversely, any legal remedies related to its
recognition and execution should be addressed by the judicial authorities
in the executing State (as referenced in Article 14). Therefore, the principle
of mutual recognition, founded on mutual trust, facilitates the sequential
application of national laws and the available systems of remedies. The MN
ruling highlights a significant shift toward concrete minimum standards for
evidence admissibility, while the essence of mutual recognition remains intact
(Bernardini, 2024; Merkevicius, 2024).Yet, the MN case serves as definitive
evidence of the Court’s commitment to establishing a heightened level of
protection for the defendant, which is in accordance with the overarching
objectives of the Union’s legislation (Kanakakis, 2024).

As we have indicated earlier, the issue of constitutive rules was previ-
ously referred to by researchers to ECtHR rulings (Mittag, 2006, 637-645;
Janusz-Pohl, 2024a, 101-118; Janusz-Pohl, 2024b, 754-765). It is noticeable,
though, that the CJEU, in the case at hand, consciously differentiates itself
from the reserved approach adopted by the European Court of Human Rights
(ECtHR) with regard to fair trial and defence rights. In exploring the origin

Undecidabilities and Law
The Coimbra Journal for Legal Studies 171



of the constitutive rule, it is worth considering whether this rule emerged as
a result of the EncroChat ruling or if the court merely revived it by adding
a layer of axiology. It is important to note that in the NM case, the Court of
Justice of the European Union (CJEU) explicitly authorized national courts
to impose sanctions of nullity. Moreover, the Court does not confine itself
to formulating interpretative guidelines or identifying infringements, but
instead has autonomously ruled the inadmissibility of evidence as a direct
consequence of the infringements of the UE law. In doing so, the Court did
not hesitate to take a step further, differentiating itself from the opinion of
the Advocate General and boldly shaping a novel exclusionary rule’. Based
on the principle of effectiveness, the Court has brought to life the constitutive
rule for the legal action of the transmission of evidence (products of eviden-
tiary actions) that was “hidden” in Article 14 (7) of the Directive. Shortly,
the Court, in the judgment at hand, recognized the status of the given rule
as constitutive. Consequently, this allows for the implication of nullity by
national courts in domestic proceedings if the defendant is not in a position to
comment effectively on the way it was collected. Once again, this rule imposed
on national courts to ‘disregard’ evidence obtained in breach of EU law, and
stems directly from the duty to safeguard the rights of the defence and the
fairness of the proceedings as enshrined in Article 47 of the EU Charter of
Fundamental Rights. One shall say that such interpretation counterbalances
the flexibility of the issuance and execution of an EIO under national laws. The
duty to apply the effectiveness principle affects all the authorities intervening

in these proceedings, either in the issuing or in the executing state®.

6. Is There Something More Practical Than a
Well-Founded Theory?

To sum up, it should be noted that the argumentation concerning the

concept of constitutive rules has not yet appeared in the discourse concerning

5 See opinion of the AG Capeta, points 116-131.

8 Let us add that the perspective related to the application of the effectiveness principle also con-
cerns the initial issues, thus Grounds for non-recognition or non-execution regulated in Article 11
of the Directive, as one of the premises for refusal refers to substantial grounds to believe that
the execution of the investigative measure indicated in the EIO would be incompatible with the
executing State’s obligations in accordance with Article 6 TEU and the Charter.



a sort of legal interpretation whereby the application of a rule concerning
the manner of performing a given act is used to deduce sanctions for its
violation. As we have already mentioned, the performance of a procedural
act is governed by a whole set of directives. As researchers have previously
noted, these rules have different statuses, and for the violation of some of
them, there is no explicit sanction (leges impertecta). Simultaneously, for
each procedural action, we can designate a set of constitutive rules, even if
they are minimal. Their existence automatically legitimizes the hypothet-
ical existence of a sanction of invalidity, which is activated in the event of
a violation of a constitutive rule. Until now, doubts in scholarly literature
have concerned the criteria that are to decide whether a given rule can be
considered constitutive.

This is controversial, especially when we have no systemic hint, i.e.
the system does not operate a sanction for its violation. Analyzing the
rulings of the European courts, the ECtHR, and especially the ruling in
the EncroChat case by the CJEU, having exemplary status for our analysis,
we can conclude that these entities have the legitimacy to authoritatively
recognize a rule as constitutive. Naturally, the question arises as to what
conditions such a ruling must meet, whether it is necessary to uphold a
relevant line of interpretation, etc.

Overall, the Grand Chamber ruling in the case at hand certainly con-
firms this hypothesis. Finally, one may ask what would be the benefits of
an explicit reference by the European Court to the concept of constitutive
rules. It seems that, apart from methodological consistency, a full legiti-
mization of nullity sanctions is an apparent gain, not to mention that it is
difficult to achieve this kind of legitimization in statutory law systems, but

fortunately, the concept of constitutive rules is recognized.
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